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Highlights

Military Assistance to El Salvador Presidential
determination

Postponement of Pending Regulations
Presidential memorandum

Grant Programs—Housing HUD/CPD announces
decision date of 2-16-81 on preliminary funding
approvals. scheduled for review 12-1-80 to 1-31-81,
for Small City Urban Development Action' Grant
applicants; effective 2-6-81

Gasoline EPA solicits comments by 4-7-81, on
contents of report dealing with energy equivalency
between diesel fuel and gasoline

Wage and Price Controls CWPS prints rule
terminating voluntary pay and price standards,
procedural rules and data request; effective 1-29-81

Excise Taxes Treasury/IRS finalizes regulations
relating to the taxation of real estate investment
trusts

Banking FRS issues a final rule regarding
securities of member state banks: effective 3-9-81

CONTINUED INSIDE
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Equal Employment Opportunity EEOC permits
agencies o collect handicap jnformation from
applicants in order to implement and evaluate
special recruitment programs undertaken for
affirmative action purposes; effective 2-6-81;
comments by 4-7-81

Grant Programs—Social HHS/Sec’y extends
closing date from 2-16 to 2-17-81, for applications
for the Poverty Research Center Grant

Grant Program—Social Programs Justice/NI|
solicits applicants by 4-30-81, for preliminary
proposals on a program titled “The Role and Impact
of Police Collective Bargaining”

\
Food Relief Programs USDA/FNS adjust
reimbursement rates in the Summer Food Service
Program for Children to reflect changes in the
Consumer Price Index; effective 1-1-81

Electric Power DOE/FERC enables certain
“electric utilities” which are not primarily engaged
in the generation or sale of electric energy to own
up to 100 percent of a qualifying facility; effective
1-28-81

Environmental Impact Statement DOE publishes
notice on proposed financial assistance programs
for energy recovery from industrial wastes:
comments by 4-7-81

Labor Labor publishes notice of deferral of
effective dates of regulations; effective 1-29-81

Employee Retirement Income Security Labor/
P&WBP proposes a regulation which provides
guidance on the scope of the term “pension plan”
comments by 4-7-81

Minimum Wage Labor/W&H, ESA issues
minimum wages for certain Federal and Federally
assisted construction project workers (Part 11 of this
issue)

Postal Service PS proposes to revise and
generally increase all international express mail
rates; comments by 3-1-81

Postal Service PS proposes to change regulations
governing indemnity claims for insured, COD.,
registered and express mail; comments by 3-6-81

Sunshine Act Meetings

Separate Parts of This Issue

Part Il, Labor/W&H, ESA
Part lll, EPA
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The President Commodity Futures Trading Commission
ADMINISTRATIVE ORDERS NOTICES
11225 Military assistance to El Salvador (Presidential Self-regulatory organizations; proposed rule
Determination No. 81-2 of Jan. 16, 1981) changes etc.
11227 Postponement of pending regulations 11332  MidAmerica Commodity Exchange; long-term
(Memorandum of Jan. 29, 1981) U.S. Treasury Bonds
Executive Agencies Community Planning and Development, Office of
Assistant Secretary
Agricultural Marketing Service NOTICES
RULES : : Community development block grants:
11237 Lemons grown in Ariz. and Calif. 11363  Urban development action grants, preliminary
funding approval date
Agricultural Stabilization and Conservation
Service Defense Department
RULES See Army Department.
11235 Tobacco (burley); marketing quotas
11229 Tobacco (fire-cured, etc.); marketing quotas and
acreage allotments :S&I;omic Regulatory Administration
" Oil, administrative procedures and sanctions:
Agriculture Department 7 A
See Agricultural Marketing Service; Agricultural 11237 Ellecltr_ic p‘ql.v:er sys:tem pormiite alnd. "’P‘m"t‘i i
Stabilization and Consefvation Service; Food and m&focs:: :u”u: O ) . YRR SLar i
Nutrition Service; Forest Service; Rural Petrol Hocati d pri tations:
Electrification Administration; Soil Conservation DR SOSELIONE ANt PIACE Tegiaiong:
Service 11291 Crude oil decontrol: entitlements adjustments;
: meeting
:;my Department '(‘:?msem orders:
En?iﬁimental statements; availability, etc.: 11338 b Oxna'r d ?zﬂgeil’yd sirial foe) use: praliibition
11334 Pleasant Run Creek and tributaries, Fairfield, png! s T oy
g orders, exemption requests, etc.;
Ohio; local protection project [ iliti
1334 William Bacon Oliver Lock and Dam, 11337 Gulf States Utilities Co.
Tuscaloosa, Ala.; Black Warrior and Tombigbee
Rivers Navigation Project Education Department
NOTICES
Bonneville Power Administration Meetings: )
NOTICES 11334 Indian Education National Advisory Council
Environmental statements; availability, etc.;
11336 San Juan Islands area service, Wash., Employment and Training Administration
transmission cable; final facility location RULES
supplement
Final rules; deferral of effective dates. See entry
Civil Aeronautics Board under Labor Department
NOTICES NOTICES
: Hearings, etc.: 11382 Employment transfer and business competition
1330 KLM Royal Dutch Airlines et al. Subpart Q determinations; financial assistance
proceeding
11331 Wings International Airways, Inc., fitness Employment Standards Administration
investigation AULES
11284 Federal service contract labor standards; correction
Civil Rights Commission Labor standards and wage rates; deferral of
14 NOTICES effective dates. See entry under Labor Department
02 Meetings; Sunshine Act NOTICES
11444 Minimum wages for Federal and federally-assisted

Commerce Department

See Foreign-Trade Zones Board: National
Telecommunications and Information
Administration.

construction; general wage determination decisions,
modifications, and supersedeas decisions (AL., IA.,
KY., LA, MD., ML, MS., NH., N].. NY., NV, PA,,
TX.,, VT., and WV.)
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Energy Department 11357 Television broadcast applications accepted for
See also Bonneville Power Administration; filing and notification of cut-off date
Economic Regulatory Administration; Federal
Energy Regulatory Commission; Hearings and Federal Contract Compliance Programs Office
Appeals Office, Energy Department. RULES
NOTICES Private organizations: payment by contractor of
Environmental statements; availability, ete.: membership fees; deferral of effective date. See
11335 Energy recovery from industrial wastes; entry under Labor Departméent
proposed financial assistance programs
Federal Election Commission
Environmental Protection Agency NOTICES
PROPOSED RULES 11402 Meetings: Sunshine Act
Air pollution; standards of performance for new
stationary sources: Federal Energy Regulatory Commission
11490 Homer City Unit No. 3 Steam Electric Generating RULES
Station, Pa.; innovative technology waiver Public Utility Regulatory Policies Act of 1978:
Air pollution control; new motor vehicles and 11251 Small power production and cogeneration
engines: facilities; ownership criteria for qualifying
11322 Energy equivalency between diesel fuel and facilities
gasoline NOTICES
Air quality implementation plans; approval and Natural Gas Policy Act of 1978:
promulgation; various States, etc.: 11343 Fuel oil displacement transportation certificates
11309 Alaska
11310 Illinois Federal Home Loan Bank Board
11311 Indiana NOTICES
11312 Nebraska 11402 Meetings; Sunshine Act
11320 Washington
11321 Wisconsin Federal Maritime Commission
Water pollution; effluent guidelines for point source NOTICES
categories: Energy and environmental statements; availability,
11322  Textile mills; best available technology, best etc.:
conventional technology, and pretreatment and 11360 Lous Besolts Talll - pressrpntial stelgument
new source performance standards; information agreement with Metropolitan Stevedore Co
availability; correction Freight forwarder Licenses:
Water pollution control: 11361 Souri International Forwarding, Inc.
11323 Disposal sites for dredged or fill material; 11360 Trendel, Erich H. et al.
specification guidelines; testing requirements; 11402 Meetings; Sunshine Act
extension of time Rate increases, etc.; investigations and hearings,
NOTICES etc.:
Air quality; prevention of significant deterioration 11357 ABC Container Line N.V. et al.; “50 mile
(PSD}): container rules" violations, etc.
11356 Permit approvals
Environmental statements; availability, etc.: Federal Procurement Policy Office
11344 Agency statements; weekly receipts PROPOSED RULES
Toxic and hazardous substances control: Federal Acquisition Regulation (FAR):
11356 Chemical substances inventory; removal of 2- 11324 Contractor versus government performance;
naphthalenamine availability of draft and inquiry
11347- Premanufacture notices receipts (7 documents) NOTICES
11355 11391  Procurement; development of uniform system:
hearing
Equal Employment Opportunity Commission
RULES Federal Reserve System
Equal employment opportunity in the Federal RULES :
government: Securities of member State banks (Regulation F)
11285 Collection of handicap information from 11237 Safe harbor from liability for projections,
applicants for affirmative action purposes: corporate governance, tender offers, etc.
interim rule and request for comments NOTICES
NOTICES Applications, etc.:
11402 Meetings; Sunshine Act 11361 Bonham Bancshares, Inc.
11362 Burlington Bancshares, Inc.
Federal Communications Commission 11362 First Bellevue Bancshares
NOTICES 11362 James Madison Ltd.
FM broadcast applications accepted for filing and 11362 Security Pacific International Bank
notification of cut-off date (Editorial note: This 11362 Tri-Parish Bancshares, Ltd.
document which appeared at 46 FR 10853 (2-4-81) 11363 Union Chelsea International Corp.
was Incorrectly carried in the table of contents 11363 West Gate Bancshares, Inc.

under Rulemaking proceedings filed, granted,
denied, etc.)
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11361

11372

11292

11363

11325

11331

11331

11325

11363

11339

11403

11372

11376

Bank holding companies; proposed de novo
nonbank activities:
Security Pacific Corp, et al.

Fish and Wildlife Service

NOTICES

Endangered and threatened species permit;
applications

Food and Drug Administration

PROPOSED RULES

Human drugs:
Vaginal contraceptive (OTC); monograph
establishment; correction

NOTICES

Human drugs:
Duplicate drug products of post-1962 drugs;
“paper NDA policy”; continued implementation;
correction

Food and Nutrition Service

NOTICES

Child nutrition programs:
Summer food service program; 1981
reimbursement rates

Foreign-Trade Zones Board
NOTICES
Applications, etc.:
Connecticut
Michigan

Forest Service

NOTICES

Environmental statements; availability, etc.:
Devers-Serrano-Villa Park Transmission Line
Project; Cleveland and San Bernardino National
Forests, Calif.

Health and Human Services Department
See also Food and Drug Administration.
NOTICES
Grants; availability, etc.:

Poverty research center; extension of time

Hearings and Appeals Office, Energy Department
NOTICES =

Applications for exception:
Decisions and orders

Housing and Urban Development Department
See Community Planning and Development, Office
of Assistanl Secretary.

Inter-American Foundation
NOTICES
Meetings: Sunshine Act

Interior Department

See also Fish and Wildlife Service; Land
Management Bureau.

NOTICES

Fort Yuma Quechan Indian Reservation;
boundaries determination
Meetings:
Outer Continental Shelf Advisory Board;
cancellation

11284
11254
11255

11292

11286

11379

11376
11377

11253

11323

11383
11384
11385
11385
11385
11386
11387
11387

11382
11381

11365
11364

11368

11369
11367

11367

Internal Revenue Service

RULES

Excise taxes:
Crude oil windfall profil tax, administrative
provisions; temporary; correction (2 documents)
Elderly care facilities; correction

Income and excise taxes:
Real estate investment trusts

PROPOSED RULES

Excise taxes:
Crude oil windfall profit tax; administrative
provisions; correction: cross reference

Interstate Commerce Commission

RULES

Motor carriers:
Commercial zones; Chicago, 1l

NOTICES

Motor carriers:
Intercorporate hauling operations; intent lo
engage in
Permanent authority applications
Permanent authority applications; restriction
removals

Justice Department
See National Institute of Justice.

Labor Department
See also Employment and Training Administration;
Employment Standards Administration; Federal
Contract Compliance Programs Office; Labor
Statistics Bureau: Occupational Safety and Health
Administration; Pension and Welfare Benefit
Programs Office.
RULES
Final rules; deferral of effective dates
PROPOSED RULES
Procurement:
Grants and conltracts; cost principles and
procedures; extension of time
NOTICES
Adjustment assistance:
Armco Inc.
Cape Wendy
Caterpillar Tractor Co.
Dynamic Instrument of Puerto Rico, Inc., et al.
Inland Steel Co.
L&K Co., Inc., et al.
Trico Products Corp.
U.S. Steel Corp.

Labor Statistics Bureau
NOTICES
Meetings:
Business Research Advisory Council
Business Research Advisory Council Committees

Land Management Bureau

NOTICES

Alaska native claims selections; applicalions, etc.:
Chignik Lagoon Native Corp.
Togiak Natives Ltd.

Classification of lands:
Arizona

Coal leases, exploration licenses, etc.:
Wyoming
Wyoming: correction

Environmental statements; availability, etc.
Pacific Power & Light Co. electrical transmission
line from Eugene to Medford, Oreg.; meetings
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11366 San Juan Basin Cumulative Overview and New NOTICES
Mexico Generating Station; meetings Applications, etc.:
Mainagement framework plans, review and 11390 Duke Power Co. {2 documents)
11366 Sug‘; ll‘:x:in: 11390 Maine Yankee Atomic Power Co.
11371 Utah 11390 Metropolitan Edison Co, et al.
Mectlings.' 11391 Toledo Edison Co. et al.
$ ‘
11370 Battle Mountain District Advisory Council Occupational Safety and Health Administration
Recreation management restrictions, etc.: RULES
11370 Mecca Hills, Riverside, Calif.; vehicle 11286 Carcinogens, potential occupational: identification,
designations and facilities improvements classification, and regulation; significance of risk
Resource management plan and environmental correction
impact statement: Final rules; deferral of effective dates, See entry
11370 Cassia County, Idaho; production, protection, and under Labor Department
: maintenance of status quo NOTICES
11366 Wilderness study policy: policies, criteria and State plans; development, enforcement, elc.:
guidelines for conducting wilderness studies on 11382  California
Public Lands; draft availability and inguiry Pension and Welfare Benefit Programs Office
Withdrawal and reservation of lands, proposed, RULES
ete.; Fiduciary responsibility and reporting and
11371 Idaho disclosure requirements; deferral of effective dates
11369 Nevada See entry under Labor Department.
PROPOSED RULES
Library of Congress 11292 Employee benefit plans; supplemental payments;
oo scope of term “pension plan™
Meetings Y
11388 American Folklife Center Board of Trusteces Personnel Management Office
RULES
Management and Budget Office Excepted service:
See Federal Procurement Policy Office. 11229 Federal Home Loan Bank Board
Minimum Wage Study Commission Postal Service
NOTICES PROPOSED RULES
11388 Meelings Domestic Mail Manual: ‘
11301 Indemnity claims for insured, COD, registered,
National Aeronautics and Space Administration and express mail; more equitable claims :
NOTICES . adjudication, liability clarifications, and proof of
Meetings: loss requirements
11388, Advisory Council (2 documents) International mail:
11389 11296 Argentina et al.; express mail rates;
implementation of on demand international
National Institute of Justice express mail service with France
e N Rural Electrification Administration
Crants solicitation, competilive research: PROPOSED RULES
11381 Police collective bargaining, role and impact Rlectic Dorrowers:
11287 Contract modifications and alternative bidding
National Science Foundation provisions; "Construction Methods and Purchase
NOTICES of Materials and Equipment”; (Bulletin 40-6)
Committees; establishment, renewals, terminations, NOTICES
elc.: Environmental statements; availability, etc.:
11389 National Science Board 11326 Dairyland Power Cooperative; meetings
11326 Tri-State Generation & Transmission
fiational Te e aiten Association, Inc. (2 documents)
lecommunications
Administration ; Securities and Exchange Commission
NOTICES HOTICES
Nestuge: 11392 Alabama Power C
ama Power Co.
11332 Frequency Management Advisory Council 11393 Arkansos Power & Light Go.
11395 New York Venture Fund, Inc., et al.
Nuclear Regulatory Commission 11397 Seneca Resources Corp.
RULES 11398 Tax Free Money Fund, Inc.
Source material domestic licensing: 11400 Wackenhut Corp.
11237 Uranium and thorium mill and tailings: licensing 11403 Meetings; Sunshine Act
requirements; correction Self-regulatory organizations: unlisted trading
PROPOSED RULES privileges:
Rulemaking petitions: 11395 Midwest Stock Exchange, Inc.
11288 Critical Mass Energy Project, et al. 11397 Philadelphia Stock Exchange, Inc,
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11400
11400

11327
11328

11329
11329
11328
11329
11328
11330
11327

11401

11401

11401

11229

Small Business Administration
NOTICES
Disaster areas:

Rhode Island

Washington

Soll Conservation Service

NOTICES

Environmental statements; availability, etc.::
Attoyac Bayou Watershed, Tex.
Franklinville School Critical Area Treatment
RC&D Measure, N.C. .
Lovejoy Pond Watershed, Main
Middle Branch of Cass River Watershed, Mich.
Mississippi County Spillway Watershed, Mo
Spring-Bull Creek Watershed, S. Dak.
Upper Elk Creek Watershed, Okla.
Upper Salt Creek Watershed, Kans.
Wast Fork of Big Creek Watershed, Mo, and
lowa

State Department
NOTICES
Meetings:
Shipping Coordinating Committee (2 documents)

Treasury Department

See Internal Revenue Service.

Veterans Administration

NOTICES

Environmental statements; availability, etc.:
St. Louis, Mo.; Jefferson Barracks Division: 60-
bed nursing home care unit

Meetings;
Educational Allowances Station Committee

Wage and Price Stability Council

RULES

Pay and price standards, procedural rules, and
data requests; termination of regulations

MEETINGS ANNOUNCED IN THIS ISSUE

11325

11326

1332

AGRICULTURE DEPARTMENT

Forest Service—

Environmental impact statement for power
transmission line system between Devers and
Valley Substations (500 KV) and Serrano and
Valley Substations (220 KV), Banning, Calif.;
2-17-81, Perris, Calif., 2-18-81 and Corona, Calif.,
2-19-81

Rural Electrification Administration—

Dairyland Power Cooperative, intent lo prepare an
environmental impact statement, Alma, Wis.,
3-11-81 and Eau Claire, Wis., 3-12-81

COMMERCE DEPARTMENT

National Telecommunications and Information
Administration—

Frequency Management Advisory Council,
Washington, D.C., 2-20-81

11334

11291

11370

11366

11367

11371

11366

11382

11381

11388

11388

11388

11389

11401

EDUCATION DEPARTMENT
Indian Education National Advisory Council.
Search Committee, Tempe, Ariz., 3-7-81

ENERGY DEPARTMENT

Economic Regulatory Administration—
Establishment of a mechanism for entitlements
adjustments for periods prior to crude oil decontrol,
Washington, D.C., 2-11-81

INTERIOR DEPARTMENT

Land Management Bureau—

Battle Mountain District Multiple Use Advisory
Council, Battle Mountain, Nev., 2-25-81

San Juan Basin Cumulative Overview and New
Mexico Generating Station, environmental impact
statement, Taos, N. Mex., 2-23-81 and Dulce, N.
Mex., 2-25-81

State of Oregon, proposed powerline, Eugene,
Oreg., 3-2-81; Rosebury, Oreg., 3-3-81 and
Medford, Oreg., 3-4-81

Vernal District Management Framework Plan, Salt
Lake City, Utah, 2-24-81 and Vernal, Utah, 2-25-81
White River Management Framework Plan,
Rangely, Colo., 2-26-81, Denver and Lakewood,
Colo., 3-3-81; Grand Junction, Colo., 3-4-81 and
Meeker, Colo., 3-5-81

LABOR DEPARTMENT

Labor Statistics Bureau—

Business Research Advisory Council, Washington,
D.C., 2-25-81

Business Research Advisory Council Committees,
Washington, D.C., 2-23 and 2-24-81

LIBRARY OF CONGRESS
American Folklife Center, Washington, D.C.,
3-13-81

MINIMUM WAGE STUDY COMMISSION
Meeting, Washington, D.C., 2-19 and 2-20-81

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

NASA Advisory Council (NAC), NAC Space
Systems and Technology Advisory Committee,
Informal Executive Subcommittee, Washington,
D.C., 2-24-81

NASA Advisory Council (NAC), NAC Space and
Terrestrial Applications Advisory Committee, Ad
Hoc Informal Advisory Subcommittee on Satellite
Communications Applications, Washington, D.C,,
2-24-81

STATE DEPARTMENT

Shipping Coordinating Committee, Safety of Life at
Sea Subcommittee, Radiocommunications Working
Group, Washington, D.C. and New Orleans, La.,
2-19-81

CANCELLED MEETINGS

11376

INTERIOR DEPARTMENT

Office of the Secretary—

Outer Continental Shelf Advisory Board,
Charleston, S.C., 2-11 through 2-13-81
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VETERANS ADMINISTRATION
11401 Educational Allowances Station Committee, St.
Petersburg, Fla., 2-10-81

HEARING

OFFICE OF MANAGEMENT AND BUDGET
Office of Federal Procurement Policy—

11391 Solicitation of views on the further development of
a uniform procurement system, 2-19-81
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Presidential Documents

Title 3—

The President

¢ 114538
+-81; 240 pm|
g code 3195-01-M

Presidential Determination No. 81-2 of January 16, 1981

Determination To Authorize the Furnishing of Immediate
Military Assistance to El Salvador

Memorandum for the Secretary of State

Pursuant to the authority vested in me by Section 506(a) of the Foreign
Assistance Act of 1961, as amended (the Act), I hereby determine that:

1) an unforeseen emergency exists which requires immediate military assist-
ance to El Salvador; and

2) the aforementioned emergency requirement cannot be met under the author-
ity of the Arms Export Control Act or any other law except Section 506{a) of
the Act.

Therefore, 1 hereby authorize the furnishing of up to $5,000,000 in defense
articles and services by the Department of Defense to El Salvador under the
provisions of chapter 2 of part II of the Act.

You are requested, on my behalf, to report this determination to the Congress
as required by law, and none of the defense services provided for herein shall
be furnished to El Salvador until after such report has been made.

This determination shall be published in the Federal Register.

THE WHITE HOUSE,
Washington, January 16, 1981.

— A
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Presidential Documents

Memorandum of January 29, 1981

Postponement of Pending Regulations

Memorandum for the Secretary of the Treasury, the Attorney General, the
Secrelary of the Interior, the Secretary of Agriculture, the Secretary of
Commerce, the Secretary of Labor, the Secretary of Health and Human
Services, the Secretary of Housing and Urban Development, the Secretary
of Transportation, the Secretary of Energy, the Secretary of Education, the
Administrator of the Environmental Protection Agency

Among my priorities as President is the establishment of a new regulatory
oversight process that will lead to less burdensome and more rational federal
regulation. I am now directing certain measures that will give this Administra-
tion, through the Task Force on Regulatory Relief, sufficient time to implement
that process, and to subject to full and appropriate review many of the prior
Administration's last-minute decisions that would increase rather than relieve
the current burden of restrictive regulation. This review is especially neces-
sary in the economic climate we have inherited.

1. Postponement of Pending Final Regulations. To the extent permitted by
law, your agency shall, by notice in the Federal Register, postpone for 60 days
from the date of this memorandum the effective date of all regulations that
your agency has promulgated in final form and that are scheduled to become
effective during such 60-day period.

2. Postponement of Proposed Regulations. To the extent permilted by law,
your agency shall refrain, for 60 days following the date of this memorandum,
from promulgating any final rule.

3. Emergency Regulations and Regulations Subject to Short-Term Deadlines.
Your agency shall not postpone regulations that respond to emergency situa-
tions or for which a postponement pursuant to this memorandum would
conflict with a statutory or judicial deadline.

4. Consultation with the Office of Management and Budget.

{a) Your agency shall report to the Director of the Office of Management and
Budget all regulations that cannot legally be postponed under paragraphs 1
and 2 of this memorandum, and all regulations that will not be postponed
under paragraph 3 of this memorandum, including a brief explanation of the
legal or other reasons why the effective date of any such regulation will not be
postponed.

(b) After consultation with the Director, or the Director's designee, your
agency may decide to postpone the effective date or promulgation of a
regulation for fewer than 60 days from the date of this memorandum, if
circumstances warrant a shorter period of postponement.

5. Exemptions. This memorandum shall not apply to:

(a) regulations issued in accordance with the formal rulemaking provisions of
the Administrative Procedure Act, 5 U.S.C. 556, 557;

(b) regulations issued with respect to a military or foreign affairs function of
the United States;
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[PR Doc. B1-4608
Filod 2-5-81; 1234 pm)
Billing code 3195-01-M

(c) regulations related to Federal government procurement;
(d) matters relaled to agency organization, management, or personnel; or
(e) regulations issued by the Internal Revenue Service.

6. Definition. For purposes of this memorandum, “regulation"” or “rule" shall
mean an agency statement of general applicability and future effect designed
to implement, interpret, or prescribe law or policy or describing the procedure
or practice requirements of an agency. '

THE WHITE HOUSE,
Washington, January 29, 1981.

Editorial Note: The Office of the Federal Register was requested to print the memorandum it
the Federal Register by the Acting Counsel to the President.
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Rules and Regulations

Federal Register
Vol. 46, No. 25

Friday, February 6, 1881

This section of the FEDERAL REGISTER
containg regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
USC 1510.

The Code of Federal Regulations is soid
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month,

OFFICE OF PERSONNEL
MANAGEMENT

5CFR Part 213

Excepted Service: Federal Home Loan
Bank Board

AGENCY: Office of Personnel
Managemenl.

AcTION: Final rule,

SUMMARY: This amendment changes the
time limitation on appointments to
positions of Accounting Policy Analyst,
GS~13/14/15, filled under the fellowship
program of the Federal Home Loan Bank
Board's Office of Examinations and
Supervision which are excepted under
Schedule B because it is impracticable
!}: hold a competitive examination for
them.

EFFECTIVE DATE: January 27, 1981.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202-
632-8000,

On position content: Dolores Griesemer,
Federal Home Loan Bank Board, 202~
377-6065,

Office of Personnel Management.

Beverly M. Jones,

lssuance System Manager.

Accordingly, 5 CFR 213.3254(a) is
revised as set out below;

£213.3254 Federal Home Loan Bank
Board,

(a) Positions of Accounting Policy
Analyst, G8-13/14/15, in the Office of
Examinations and Supervision filled in
connection with a fellowship program.
Appointments under this authority may
not exceed 2 years. No more than two
ew appointments may be made under
this authority during any consecutive 12-
month period.

{5 U.S.C. 330, 3302; EO 10577, 3 CFR 1954~
1858 Comp. p. 218)

[FR Doc. 514405 Filed 2-5-81: 8:45 am)

BILLING CODE 8325-01-M

COUNCIL ON WAGE AND PRICE
STABILITY

6 CFR Parts 705, 706, and 707

Termination of Anti-Inflationary Pay
and Price Standards

AGENCY: Council on Wage and Price
Stability.

AcTiOoN: Notice of termination of
voluntary pay and price standards,
procedural rules, and data requests.

SUMMARY: On January 29, 1981,
President Reagan issued Executive
Order 12288 rescinding Executive
Orders 12092 (November 1, 1978) and
12161 (September 28, 1979), which had
authorized the implementation of the
voluntary pay and price standards.
Earlier, the Council announced, in a
December 16, 1880 press release, that it
would not promulgate final third-year
standards and that it would not continue
the formal monitoring of compliance
with the then-current interim provisions.
The purpose of this Notice, therefore, is
simply to make explicit that the pay and
price standards program, and all
implementing regulations, procedural
rules, data requests, and interpretative
questions and answers are terminated.
In accordance with Executive Order
12288, 6 CFR Parts 705 (Pay and Price
Standards), 706 (Procedural Rules), and
707 (Data Requests) are no longer in
effect.

EFFECTIVE DATE: January 29, 1981.

FOR FURTHER INFORMATION CONTACT:
Daniel Duff, Acting General Counsel,
(202) 456-6210.

(Council on Wage and Price Stability Act,
Pub. L. 93-387, as amended (12 U.S.C. 1904,
note); E.O, 12288 {January 29, 1881))

Issued in Washington, D.C,, February 2,
1981.
Thomas D. Hopkins,
Acting Director. Council on Wage and Price
Stability.
[FR Doc. 814334 Piled 2-5-81; 845 am|
BILLING CODE 3175-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

7 CFR Part 724

1981 National Marketing Quotas;
Determinations and Announcements

AGENCY: Agricultural Stabilizatian and
Conservation Service, USDA.

ACTION: Final rule.

SUMMARY: This document proclaims
national marketing quotas for cigar-
binder (types 51 & 52) and cigar-filler
and binder (types 42-44, 53-55) tobaccos
and announces national acreage
allotments for the following kinds of
tobacco: Fire-cured (type 21), 9576.19
acres; Fire-cured (types 22-24), 26,345.93
(type 21), 8576.19 acres; fire-cured acres;
dark air-cured (types 35 & 36), 13,371.43
acres; Virginia sun-cured, 1,335.76 acres;
cigar binder (types 51 & 52), 3.674.91
acres; cigar-filler and binder (types 42—
44; 53-55), 19,047.62 acres. This
document also announces certain
determinations concerning these kinds
of tobacco effective for the 1981-82
marketing year, The proclamation of the
national marketing quotas are required
by statute to be made by February 1,
1981.

EFFECTIVE DATE: February 1, 1981.

FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, Program Specialist,
Price Support and Loan Division, ASCS,
Room 3754 South Building, P.O. Box
2415,Washington, D.C. 20013, (202) 447-
6733, The Final Impact Statement
describing the options considered in
developing this final rule and the impact
of implementing each option is available
on request from Robert L. Tarczy.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA procedures established to
implement Executive Order 12044 and
has been classified "not significant.” In
compliance with Secretary’s
Memorandum No, 1855 and “Improving
USDA Regulations” (43 FR 50088)
initiation of review of these and related .
regulations contained in 7 CFR § 724.6-
724.7 and § 724.12 through 724.17 for
need, currency, clarity, and
effectiveness is planned for the period
November 1981-January 1982.

The title and number of the Federal
Assistance Program that this Final Rule
applies to is: Title—Commodity Loan
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and Purchases; Number—10.051. This
action will not have significant impact
specifically on area and community
development. Therefore, review as
established by OMB Circular A-95 was
not used to assure that units of local
Government are informed of this action.
Sections 724.6 and 724.7 of the
regulations are issued pursuant to and in
accordance with the Agricultural
Adjustment Act of 1938, as amended,
hereinafter referred to as the "Act,” to
proclaim national marketing quotas for
cigar-binder (types 51 & 52) and cigar
filler and binder (types 42-44, 53-55)
tobaccos for each of the three marketing
years beginning October 1, 1981,
October 1, 1982, and October 1, 1963,
Sections 724.12 through 724.17 of the
regulations are issued pursuant to and in
accordance with the Act lo announce
the reserve supply level and the total
supply of fire-cured, dark air-cured,
Virginia sun-cured, cigar-binder, ‘and
cigar-filler and binder tobacco for the
marketing year beginning October 1,
1980, and to announce for the 1981-82
marketing year the amounts of the
national marketing quotas, national
acreage allotments, and national
acreage factors for apportioning the
national acreage allotments (less
reserves) 1o old farms, and the amounts
of the national reserves and parts
thereof available for (a) new farms and
{b) making corrections and adjusting
inequities in old farm allotments for fire-
cured (type 21), fire-cured (types 22-24),
dark air-cured, Virginia sun-cured, cigar-
binder, cigar-filler and binder tobaccos.
The determinations contained in
§ 724.12 through § 724.17 of the
regulations have been made on the basis
of the latest available statistics of the
Federal Government, and after due
consideration of data, views, and
recommendations received from tobacco
producers and others as provided in a
Notice of Proposed Rulemaking (45 FR
75219) promulgated in accordance with
the provisions of 5 U.S.C. §553 and
Executive Order 12044

Discussion of Comments

Thirteen written responses were
received. Some responses contained
recommendations on more than one
kind of tobacco. A summary by kind of
tobacco is as follows: -~

Fire-cured [type 21)—Five comments
were received recommending that
quotas remain unchanged.

Fire-cured (types 22-23)—Three
comments were received. Two
recommended quotas remain
unchanged, while the other
recommended a 10 percent reduction in
quotas.

Dark air-cured (types 35-36)—One
comment was received recommending
quotas remain unchanged.

Virginia sun-cured (type 37)—Three
comments were received recommending
quotas remain unchanged.

Cigar binder (types 51-52)—No
comments received.

Cigar-filler and binder (types 42-44;
53-55)—~Two comments were received
recommending quotas remain
unchang
Section 312(b) of the Act provides, in
part, that the Secretary shall determine
and announce, not later than February 1
with respect to these kinds of tobacco,
the amount of the national marketing
quota which will be in effect for the next
marketing year in terms of the total
quantity of a kind of tobacco which may
be marketed which will make available
during such marketing year a supply of
such tobacco equal to the reserve supply
level, Since producers of these kinds of
tobacco generally produce less than
their respective national acreage
allotments, it is determined that a larger
quota would be necessary to make
available production equal to the
reserve supply level. The amount of the
national marketing quota so announced
may, not later than the following March
1, be increased by not more than 20
percent if the Secretary determines that
such increase is necessary in order to
mee! market demands or to avoid undue
restrictions of marketings in adjusting
:he tlotal supply to the reserve supply

evel.

Definitions

The reserve supply level is defined in
Section 301(b)(14)(B] of the Act as the
normal supply plus 5 per centum thereof,
to insure a supply adequate to meet
domestic consumption and export needs
in years of drought, flood, or other
adverse conditions, as well as in years
of plenty.

The normal supply is defined in
Section 301(b)(10)(B) of the Act as a
normal year's domestic consumption
and exports, plus 175 percent of a
normal year's domestic consumption
and 65 percent of a normal year's
exports as an allowance for a normal
carry-over.

A normal year's domestic
consumption is defined in Section
301(b)(11)(B) of the Act as the yearly
average quantity of tobacco produced in
the United States and consumed in the
United States during the 10 marketing
years immediately preceding the
marketing year in which such
consumption is determined, adjusted for
current trends in such consumption. A
normal year's exports is defined in
Section 301(b)(12) of the Act as the

yearly average quantity of tobacco
produced in the United States that was
exported from the United States during
the 10 marketing years immediately
preceding the marketing year in which
such exports are determined, adjusted
for current tmnd's in such exports.

Fire-Cured (Type 21) Tobacco

The yearly average quantity of fire
cured (type 21) tobacco produced in the
United States which is estimated to
have been consumed in the United
States during the 10 marketing years
preceding the 1980-81 marketing year
was about 2.0 million pounds. The
average annual quantity of fire-cured
(type 21) tobacco produced in the United
States and exported in the United States
during the 10 marketing years preceding
the 1980-81 marketing year was 3.9
million pounds (farm sales weight basis
Because there does not seem lo be any
overall pattern to either domestic use or
exports, the 10-year averages were used
to calculate the reserve supply leve!
Application of the formula prescribed by
Section 301(b)(14)(B) of the Act results
in a reserve supply level of 12.5 million
pounds,

Manufacturers and dealers reported
stocks of fire-cured (type 21) tobacco
held on October 1, 1880, as 9.263 million
pounds. The 1880 fire-cured (type 21)
tobacco crop is estimated to be 4.0
million pounds. Therefore, the total
supply of fire-cured (type 21) tobacco for
the 1980-81 marketing year is 13.263
million pounds. During the 1980-81
marketing year, it is estimated that
disappearance will total about 6.0
million pounds. By deducting this
disappearance from the total supply. s
carryover of 7.263 million pounds for the
1981-82 markeling year is obtained.

The difference between the reserve
supply level and the estimated carryover
on October 1, 1981, of 5.237 million
pounds represents the quantity of fire-
cured type 21 tobacco which may be
marketed which will make available
during such marketing year a supply
equal to the reserve supply level.
Because only about 52 percent of the
announced national marketing quolas
during the past 5 marketing years has
been produced. It is hereby determincd !
that a national marketing quota of 10.05
million pounds is necessary to make
available production of §.237 million
pounds,

In accordance with Section 313(g) of
the Act, the 1981 national marketing
quota, divided by the 1876-80 5-year
national average yield of 1,050 pounds
per acre, results in 8 national acreage
allotment of 9,576.19 acres. «

Pursuant to the provisions of Section
313(g) of the Act, a national acreage
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factor of 1.0 is determined by dividing
the national acreage allotment, less a
national reserve of 50.0 acres, by the
total of the 1981 preliminary farm
acreage allotments, The preliminary
farm acreage allotments reflect the
factors specified in Section 313(g) of the
Act for apportioning the national
acreage allotment, less the national
reserve, 1o old farms.

Fire-Cured (Types 22-24) Tobacco

The yearly average quantity of fire-
cured (types 22-24) tobacco produced in
the United States which is estimated to
have been consumed in the United
States during the 10 years preceding the
1980-81 marketing year was about 14.7
million pounds. The average annual
quantity of fire-cured (types 22-24)
tobacco produced in the United States
and exported during the 10 marketing
years preceding the 1980-81 marketing
year was 21.0 million pounds (farm-sales
weight basis). Domestic use has recently
trended upward, while exports are very
irregular.

Accordingly, 8 normal year's domestic
consumption has been established at
10.0 million pounds and a normal year's
exports at 21.9 million pounds.
Application of the formula prescribed by
Section 301(b)(14)(B) of the Act results
in a reserve supply level of 2.8 million
pounds,

Manufacturers and dealers reported
stocks of fire-cured {types 22-24)
tobaceo held on October 1, 1980, as 68.0
million pounds. The 1980 fire-cured
(types 22-24) crop is estimated 1o be 32.0
million pounds. Therefore, the total
supply of fire-cured (types 22-24)
tobacco for the marketing year
beginning October 1, 1980 is 100.0
million pounds. During the 1980-81
marketing year, it is estimated that
disappearance will total abvout 36.0
million pounds. By deducting this
disappearance from the total supply, a
carryover of 84.0 million pounds il:)r the
1861-82 marketing year is obtained.

The differenc:%e!ween the reserve
supply level and the estimated carryover
on October 1, 1981, of 28.8 million
pounds represents the quantity of fire-
cured (types 22-24) tobacco which may
be marketed which will make available
during such marketing year a supply
equal to the reserve supply level.
Because only about 75 percent of the
announced national marketing quotas
over the past 5 years has been produced,
itis hereby determined that a national
marketing quota of 38.3 million pounds
's necessary to make available
production of 28.8 million pounds. An
increase in the national marketing quota
by 20 percent to 46.0 million pounds in
iccordance with Section 312(b) of the

Act is deemed to be justified in order to
avoid undue restrictions of marketings
in adjusting the total supply to the
reserve supply level. Accordingly, a
national marketing quota of 46.0 million
pounds is hereby proclaimed.

In accordance with Section 313(g) of
the Act, the 1880 national marketing
quota, divided by the 1876-80 5-year
national average yield of 1,746 pounds
per acre, results in the 1981 national
acreage allotment of 26,345.93 acres.

Pursuant to the provisions of Section
313(g) of the Act, a national acreage
factor of .95 is determined by dividing
the national acreage allotment, less a
national reserve of 25.0 acres, by the
total of the 1981 preliminary farm
acreage allotments. The preliminary
farm acreage allotments reflect the
factors specified in Section 313(g) of the
Act for apportioning the national
acreage allotment, less the national
reserve, 1o old farms.

Dark Air-Cured Tobacco

The ycarlg average quantity of dark
air-cured tobacco produced in the
United States which is estimated to
have been consumed in the United
States during the 10 years preceding the
1980-81 markeling year was about 15,4
million pounds, and the average annual
quantity produced domestically and
exporled during this period was 2.4
million pounds (farm-sales weight
basis). Domestic use has trended
downward slightly while exports have
been erratic. With this in mind, 15.0
million pounds have been used as a
normal year's domestic consumption
and 2.4 million pounds as a normal
year's exports, Application of the
formula prescribed by Section
301(b)[(14)(B) of the Act results in a
reserve supply level of 47.6 million
pounds.

Manufacturers and dealers reported
stocks of dark air-cured tobacco held on
October 1, 1980, as 34.2 million pounds.
The 1980 dark air-cured crop is
estimated to be 14.9 million pounds,
Therefore, the total supply for the
marketing year beginning October 1,
1980, is 49.1 million pounds. During the
1980-81 marketing year, it is estimated
that disappearance will total about 19.5
million pounds. By deducting this
disappearance from the total supply, a
carryover of 28.6 million pounds for the
1981-82 marketing year is obtained.

The difference between the reserve
supply level and the estimated carryover
on October 1, 1981, of 18.0 million
pounds represents the quantity of dark
air-cured tobacco which may be
marketed which will meke available
during such marketing year a supply
equal o the reserve supply level.

Because only about 77 percent of the
announced national marketing quotas
over the past 5 years has been produced,
it is hereby determined that a national
marketing quota of 23.4 million pounds
is necessary to make available
production of 18.0 million pounds. In
accordance with Section 313(g) of the
Acl, the 18981 national marketing quota,
divided by the 1976-80 5-year national
average yield of 1,750 pounds per acre,
results in a 1961 national acreage
allotment of 13,371.43 acres.

Pursuant to the provisions of Section
313(g) of the Act, a national acreage
factor of 1.0 is determined by dividing
the national acreage allotment, less a
national reserve of 80.0 acres, by the
tatal of the 1981 preliminary farm
acreage allotments. The preliminary
farm acreage allotments reflect the
factors specified in Section 313(g) of the
Act for apportioning the national
acreage allotment, less the national
reserve, to old farms.

Virginia Sun-Cured Tobacco

The yearly average quantity of
Virginia sun-cured tobacco produced in
the United States which is estimated to
have been consumed in the United
States during the 10 marketing years
preceding the 1980-81 marketing year
was about 780 thousand pounds, and the
average annual quantity produced in the
United States and exported during the
same period was about 200 thousand
pounds (farm-sales weight basis).
Domestic use has trended downward
while exports have held steady.
Accordingly, 628 thousand pounds have
been used as a normal year's domestic
consumption and 200 thousand pounds
have been used as a normal year's
exports. Application of the formula
prescribed by Section 301(b)(14)(B) of
the Act results in a reserve supply level
of 2,160 thousand pounds.

Manufacturers and dealers reported
stocks of Virginia sun-cured tobacco
held on October 1, 1960, as 2,024
thousand pounds. The 1980 Virginia sun-
cured tobacco crop is estimated to be
419 thousand pounds. Therefore, the
total supply of Virginia sun-cured
tobacco for the 198081 marketing year
is 2,443 thousand pounds. During the
1980-81 marketing year, it is estimated
that disappearance will total about 900
thousand pounds. By deducting this
disappearance from the total supply, a
carryover of 1,543 thousand pounds for
the 1981-82 marketing year is obtained.

The difference between the reserve
supply level and the estimated carryover
on October 1, 1881, of 617 thousand
pounds represents the quantity of
Virginia sun-cured tobacco which may
be marketed which will make available
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during such marketing year a surply
equal to the reserve supply level.
Because only about 42 percent of the
announced national marketing quotas
over the past § years have been
produced, it is hereby determined that a
national marketing quota of 1,468
thousand pounds is necessary to make
available production of 617 thousand
pounds.

In accordance with Section 313(g) of
the Act, the 1981 national marketing
quota, divided by the 1876-80 5-year
national average yield of 1,099 pounds
per acre, results in a 1981 national
acreage allotment of 1,335.76 acres.

Pursuant to the provisions of Section
313(g) of the Act, a national acreage
factor of 1.0 is determined by dividing
the national acreage allotment, less a
national reserve of 10,0 acres, by the
total of the 1981 preliminary farm
acreage allotments. The preliminary
farm acreage allotments reflect the
factors specified in Section 313(g) of the
Act for apportioning the national
acreage allotment, less the national
reserve, to old farms.

Cigar-Binder (Types 51 and 52) Tobacco

The yearly average quantity of cigar-
binder (types 51 & 52) tobacco produced
in the United States, which is estimated
to have been consumed in the United
States during the 10 years preceding the
1980-81 marketing year, was about 2.6
million pounds. The average annual
quantity of cigar-binder tobacco
produced in the United States and
exported from the United States during
the 10 marketing years preceding the
1980-81 marketing year was 0.1 million
pounds (farm-sales weight basis).
Domestic use and exports are erratic.
Accardingly, 2.6 million pounds have
been used as a normal year's domestic
consumption and 0.1 million pounds
have been used as a normal year's
exports, Application of the formula
prescribed by Section 301(b)(14)(B) of
the Act resulls in a reserve supply level
of 7.7 million pounds. Manufacturers
and dealers reported stocks of cigar-
binder tobacco held on October 1, 1980,
as 5.7 million pounds. The 1980 cigar-
binder crop is estimated to be 2.6 million
pounds. Therefore, the total supply of
cigar-binder tobacco for the 1980-81
marketing year is 8.3 million pounds.
During the 1980-81 marketing year, it is
estimated that disappearance will total
about 2.3 million pounds. By deducting
the estimated disappearance during the
1980-81 marketing year from the total
supply, a carryover of 6.0 million pounds
at the beginning of the 1981-82
marketing year is obtained. The
difference between the reserve supply
level and the estimated carryover on

October 1, 1981, of 1.7 million pounds
represents the quantity of cigar binder
tobacco which may be marketed which
will make available during such
marketing year a supply equal to the
reserve supply level. Because less than
33.3 percent of the announced national
marketing quotas over the past 5 years
has been produced, it is hereby
determined that a national marketing
quota of 5.2 million pounds is necessary
to make available production of 1.7
million pounds. An increase in the
national marketing quota by 20 percent
to 6.24 million pounds in accordance .
with Section 312(b) of the Act is deemed
to be justified in order to avoid undue
restrictions of marketings in adjusting
the total supply to the reserve supply
level. Accordingly, a national marketing
quota of 6.24 million pounds is hereby
proclaimed. In accordance with Section
313(g) of the Act, the 1881 national
marketing quota of 6.24 million pounds,
divided by the 1976-80 5-year national
average yield of 1,698 pounds per acre,
results in a 1981 national acreage
allotment of 3,674.91 acres.

Pursuant to the provisions of Section
313(g) of the Act, a national acreage
factor of 1.0 is determined by dividing
the national acreage allotment, less a
national reserve of 15.0 acres, by the
total of the 1881 preliminary farm
acreage allotments. The preliminary
farm acreage allotments reflects the
factors specified in Section 313(g) of the
Act for apportioning the national
allotment, less the national reserve, to
old farms,

Cigar-Filler and Binder Tobacco

The yearly average quantity of cigar-
filler and binder tobacco produced in
the United States which is estimated to
have been consumed in the United
States during the 10 years preceding the
1980-81 marketing year was about 23.2
million pounds. 1%e average annual
quantity of cigar-filler and binder
tobacco produced in the United States
and exported from the United States
during the 10 marketing years preceding
the 1980-81 marketing year was only
negligible. Domestic use is increasing.
Accordingly, a normal year's domestic
consumption has been established at
26,1 million pounds while a normal
years's exports has been established at
zero. Application of the formula
prescribed by Section 301(b)(14)(B) of
the Act results in a reserve supply level
of 75.4 million pounds.

Manufacturers and dealers report
stocks of cigar-filler and binder tobacco
held on October 1, 1980, as 52.7 million
pounds. The 1980 cigar-filler and binder
crop is estimated to be 26.7 million
pounds. Therefore, the total supply of

cigar-filler and binder tobacco for the
1980-81 marketing year is 79.4 million
pounds. During the 1980-81 markeling
year, it is estimated that disappearance
will total about 25,0 million pounds, By
deducting this disappearance from the
total supply, a carryover of 54.4 million
pounds at the beginning of the 1951-82
marketing year is obtained.

The difference between the reserve
supply level and the estimated carryover
on October 1, 1981, of 21.0 million
pounds represents the quantity of cigar-
filler and binder tobacco which may be
marketed which will make available
during such marketing year a supply
equal to the reserve supply level.
Because less than 71 percent of the
announced national marketing quotas
over the past 5 years have been
produced, it is hereby determined that a
national marketing quota of 29.7 miliion
pounds is necessary to make available
production of 21.0 million pounds. An
increase in the national marketing quota
by 20 percent to 35.8 million pounds in
accordance with Section 312(b) of the
Act is deemed to be justified in order to
avoid undue restrictions of marketings
in adjusting the total supply to the
reserve supply level. Accordingly, a
national marketing quota of 35.6 million
pounds is hereby proclaimed.

In accordance with Section 313(g) of
the Act, the 1981 national marketing

uota of 35.6 million pounds, divided by

e 1976-80 5-year national average
yield of 1,869 pounds per acre, results in
the 1981 national acreage allotment of
19,047.62 acres. Pursuant to the
provisions of Section 313(g) of the Acl. &
national acreage factor of 1.0 is
determined by dividing the national
acreage allotment, less a national
reserve of 36 acres, by the total of the
1981 preliminary farm acreage
allotments. The preliminary farm
acreage allotments reflect the factors
specified in Section 313(g) of the Act for
apportioning the national acreage
allotment, less the national reserve, {0
old farms.

Reasons for Immediate Implementation

The Act requires the holding of
separate referendums of farmers
engaged in the production of cigar-
binder and cigar-filler and binder X
tobacco within 30 days after issuance 0!
the proclamation of national marketing
quotas to determine whether such
farmers favor marketing quotas. Farmers
must be notified, insofar as prncncgble.
of their farm acreage allotments prior 10
the referenda and notices of allotmen!s
cannot be mailed until the issuance of
the proclamation of the national
marketing quotas. In addition, fire-
cured, dark air-cured, and sun-cured
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tobacco farmers are now making their
plans for producing tobacco in 1981 and
need to know, at the earliest possible
date, the applicable 1881 tobacco
allotments for their farms. Accordingly,
it is hereby found that compliance with
the 30-day effective date requirements
of 5 U,8.C. 553 is impracticable and
contrary to the public interest.
Therefore, this final rule shall become
offective February 1, 1981.

Final Rule

Part 724 of Title 7 is amended by
revising §§ 724.6 and 724.7 and §§ 72412
through 724.17 and the centerheads
which precede them to read as follows
effective for the 1981-82 marketing year.
The material previously appearing in
these sections under centerheads
Proclamation of Quotas, and
Determinations and Announcements—
1980-81 Marketing Year remains in full
force and effect as to the crop to which
it is applicable.

Proclamation of Quotas

§7248 Cigar binder tobacco (types 51 &
52) 198182, 1982-83, and 1983-84
marketing years,

Since the 1980-81 marketing year is
the last of 3 consecutive years for which
marketing quotas previously proclaimed
will be in effect for cigar binder (types
51 & 52) tobacco, a national marketing
quota for such kind of tobacco for each
of the 3 marketing years beginning
October 1, 1981, October 1, 1882, and
October 1, 1883, is hereby proclaimed.

§724.7 Cigar-filler and binder tobacco
(types 42-44 & 53-55) 1981-82, 1982-83,
and 1983-84 marketing years.

Since the 1980-81 marketing year is
the last of 3 consecutive years for which
marketing quotas previously proclaimed
wﬂl be in effect for clgar-m{at and
binder (types 42-44 & 53-55) tobacco, a
nstional marketing quota for such kind
of lobacco for each of the 3 marketing
years beginning October 1, 1981,

October 1, 1982, and October 1, 1983, is
hereby proclaimed.

Determinations and Announcements—
1981-82 Marketing Year

172412 Fire-cured (type 21) tobacco. '

(a) Reserve supply level.) The reserve
supply level for fire-cured (type 21)
tobacco is 12,5 million pounds
calculated, as in the
Agricultural Adjustment Act of 1938, as
amended (hereinafter referred to as “the
Act”) from a normal year's domestic
tonsumption of 2.0 million pounds and a

normal year's exports of 3.9 million
pounds,

\
"Rounded to the nearest tenth of & million.

(b) Total supply.* The total supply of
fire-cured (type 21) tobacco for the
marketing year beginning October 1,
1980, is 13.263 million pounds calculated,
in accordance with the Act, from a
carryover of 9.263 million pounds and
estimated 1980 production of 4.0 million
pounds.

(c) Carryover.! The estimated
carryover of fire-cured (type 21) tobacco
for the marketing year beginning
October 1, 1981, is 7,263 million pounds
calculated, in accordance with the Act,
by subtracting the estimated
disappearance for the marketing year
beginning October 1, 1980, of 8.0 million
pounds from the total supply of such
tobacco.

(d) National marketing quota.* The
amount of fire-cured (type 21) tobacco
which will make available during the
marketing year beginning October 1,
1981, a supply equal 1o the reserve
supply level of such tobacco is 5.237
million pounds. Because producers have
been producing only about 52 percent of
the announced national marketing quota
during the past 5 marketing years, it is
hereby determined that a national
marketing quota of 10,055 million
pounds is necessary to make available
production of 5.237 million pounds.
Accordingly, a national marketing quota
of 10,055 million pounds is hereby
announced.

(e) National acreage allotment.! The
national acreage allotment, calculated in
accordance with the Act by dividing the
national marketing quota for the 1981-82
marketing year by the 5-year (1976-80)
national average yield of 1,050 pounds,
is 9,576.19 acres.

(f) National acreage factor.' The
national acreage factor for use in
determining farm acreage allotments is
1.0, It was calculated in accordance with
the Act by dividing the national acreage
allotment, less the national reserve, by
the total of the preliminary allotments
for 1981 old farms.

(g) National reserve,' The national
acreage reserve is 50.0 acres, of which
10.0 acres are made available for 1981
new farms, and 40.0 acres are made
available for making corrections and
adjusting inequities in old farm
allotments.

£724.13 Fire-cured (types 22-24) tobacco.

(a) Reserve supply level.* The reserve
supply level for fire-cured (types 22-24)
tobacco is 92.8 million pounds
calculated, as provided in the Act, from
a normal year's domestic consumption
of 19.0 million pounds and & normal
year's exports of 21.9 million pounds.

(b) Total supply.’ The total supply of
fire-cured (types 22-24) tobacco for the
marketing year beginning October 1,

1980, is 100.0 million pounds calculated,
in accordance with the Act, from a
carryover of 68.0 million pounds and
estimated 1980 production of 32.0 million
pounds.

(c) Carryover.' The estimated
carryover of fire-cured (types 22-24)
tobacco for the marketing year
beginning October 1, 1981, is 64.0 million
pounds calculated, in accordance with
the Act, by subtracting the estimated
disappearance for the marketing year
beginning October 1, 1980, of 36.0 million
pounds from the total supply of such
tobacco.

(d) National marketing quota.' The
amount of fire-cured (types 22-24)
tobacco which will make available
during the marketing year beginning
October 1, 1981, a supply equal to the
reserve supply level of such tobacco is
28.8 million pounds. Because producers
have been producing only about 75
percent of the announced national
marketing quota during the 5§ marketing
years, it is hereby determined that a
national marketing quota of 38.3 million
pounds is necessary to make available
production of 28.8 million pounds.
Accordingly, a national marketing quota
of 38.3 million pounds is hereby
announced. It is determined, however,
that a national marketing quota in the
amount of 38.3 million pounds would
result in undue restriction of marketings
during the 1981-82 marketing year in
adjusting the total supply to the reserve
supply level. Accordingly, such amount
is hereby increased by 20 percent.
Therefore, the amount of the national
marketing quota for fire-cured (types 22~
24) tobacco in terms of the total quantity
of such tobacco which may be marketed
during the marketing year beginning
October 1, 1981, is 46.0 million pounds.

(e) National acreage allotment. The
national acreage allotment, calculated in
accordance with the Act by dividing the
national marketing quota for the 1981-82
marketing year by the 5-year (1976-80)
national average yield of 1,746 pounds,
is 26,345.93 acres.

(f) National acreage factor. The
national acreage factor for use in
determining farm acreage allotments for
the 1981-82 marketing year is 0.95. It
was calculated in accordance with the
Act by dividing the national acreage
allotment, less the national reserve, by
the total of the preliminary allotments
for 1981 old farms.

{(g) National reserve. The national
acreage reserve is 25 acres, of which 5
acres are made available for 1981 new
farms, and 20 acres are made available
for making corrections and adjusting
inequities in old farm allotments.
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§724.14 Dark air-cured tobacco.

(a) Reserve supply level.! The reserve
supply level for dark air-cured tobacco
is 47.8 million pounds calculated, as
provided in the Act, from a normal
year's domestic consumption of 15.0
million pounds and a normal year’s
exports of 2.4 million pounds.

(b) Total supply.® The total supply of
dark air-cured tobacco for the marketing
year beginning October 1, 1980, is 49.1
million pounds calculated, in
accordance with the Act, from a
carryover of 34.2 million pounds and
estimated 1980 production of 14.9 million
pounds.

(c) Carryover.’ The estimated
carryover of dark air-cured tobacco for
the marketing year beginning October 1,
1081, is 29.6 million pounds calculated,
in accordance with the Act, by
subtracting the estimated disappearance
for the marketing year beginning
October 1, 1980, of 19.5 million pounds
from the total supply of such tobacco.

(d) National marketing quota.* The
amount of dark air-cured tobacco which
will make available during the
marketing year beginning October 1,
1981, a supply equal to the reserve
supply level of such tobacco is 18.0
million pounds. Because producers have
been producing only about 77 percent of
the announced national marketing quota
during the past 5 marketing years, it is
hereby determined that a national
marketing quota of 23.4 million pounds
is necessary to make available
production of 18.0 million pounds.
Accordingly, a national marketing quota
of 23.4 million pounds is hereby
announced.

(e) National acréage allotment. The
national acreage allotment, calculated in
accordance with the Act by dividing the
national marketing quota for the 1981-82
marketing year by the 5-year (1976-80)
national average yield of 1,750 pounds,
is 13,371.43 acres. 3

(f) National acreage factor. The
national acreage factor for use in
determining farm acreage allotments for
the 1981-82 marketing year is 1.0. It was
calculated in accordance with the Act
by dividing the national acreage
allotment, less the national reserve, by
the total of the preliminary allotments
for 1981 old farms.

(8) National reserve. The national
acreage reserve is 80 acres, of which 10
acres are made available for 1981 new
farms, and 70 acres are made available
for making corrections and adjusting
inequities in old farm allotments.

§724.15 Virginia sun-cured tobacco,

{a) Reserve supply level.? The reserve
supply level for Virginia sun-cured
tobacco is 2,160 thousand pounds
calculated, as provided in the Acl, from
a normal year's domestic consumption
of 628 thousand pounds and a normal
year's exports of 200 thousand pounds.

{b) Total supply.® The total supply of
Virginia sun-cured tobacco for the
marketing year beginning October 1,
1980, calculated in accordance with the
Act, is 2,443 thousand pounds,
consisting of carryover of 2,024
thousand pounds and estimated 1980
production of 419 thousand pounds.

(c) Carryover.® The estimated
carryover of Virginia sun-cured tobacco
for the marketing year beginning
October 1, 1981, is 1,543 thousand
pounds calculated, in accordance with
the Act, by subtracting the estimated
disappearance for the marketing year
beginning October 1, 1980, of 800
thousand pounds from the total supply
of such tobacco.

(d) National marketing quota.® The
amount of V ia sun-cured tobacco
which will make available during the
marketing year beginning October 1,
1981, a supply equal to the reserve
supply level of such tobacco is 617
thousand pounds. Because producers
have been producing only about 42
percent of the announced national
acreage allotment over the past 5 years,
it is hereby determined that a national
marketing quota of 1,468 thousand
pounds is necessary to make available
production of 617 thousand pounds.
Accordingly, a national marketing quota
of 1,468 thousand pounds is hereby
announced.

(e) National acreage allotment. The
national acreage allotment, calculated in
accordance with the Act by dividing the

national marketing quota for the 1881-82

marketing year by the 5-year (1976-80)
national average yield of 1,099 pounds,
is 1,335,786 acres,

(f) National acreage factor. The
national acreage factor for use in
determining farm acreage allotments for
the 1981-82 marketing year is 1.0. It was
calculated in accordance with the Act
by dividing the national acreage
allotment, less the national reserve, by
the total of the preliminary allotments
for 1981.

(g) National reserve. The national
acreage reserve is 10 acres, of which 3.0
acres are made available for 1981 new
farms, and 7.0 acres are made available
for making correction and adjusting
inequities in old farm allotments.

'Rounded to the nearest thousand pounds.

§724.16 Cigar-binder (types 51 & 52)
tobacco.

(a) Reserve supply level.* The reserve
suppl{ level for cigar-binder (types 51 &
52) tobacco is 7.7 million pounds
calculated, as provided in the Act, from
a normal year's domestic consumplion
of 2.6 million pounds and a normal
year's exports of .1 million pounds,

(b) Total supply.* The total supply of
cigar-binder (types 51 & 52) tobacco for
the marketing year beginning October 1,
1880, is 8.3 million pounds, calculated in
accordance with the Act from a
carryover of 5.7 million pounds and
estimated 1980 production 2.6 million
pounds.

(c) Carryover.* The estimated
carryover of cigar-binder (types 51 & 52)
tobacco for the marketing year
beginning October 1, 1981, is 6.0 million
pounds; calculated in accordance with
the Act by subtracting the estimated
disappearance for the marketing year
beginning October 1, 1880, of 2.3 million
pounds from the total supply of such
tobacco.

(d) National marketing quota.* The
amount of cigar-binder (types 51 & 52
tobacco which will make available
during the marketing year beginning
October 1, 1981, a supply equal to the
reserve supply level of such tobacco is
1.7 million pounds. Because producers
have been producing less than 33.3
percent of the announced national
acreage allotment over the past 5 years
it is hereby determined that a national
marketing quota of 5.2 million pounds is
necessary to make available production
of 1.7 million pounds. Accordingly, &
national marketing quota of 5.2 million
pounds is hereby announced. It is
determined, however, that a national
marketing quota in the amount of 5.2
million pounds would result in undue
restriction of marketings during the
1981-82 marketing year in adjusting the
total supply to the reserve supply level
Accordingly, such amount is hereby
increased by 20 percent. Therefore, the
amount of the national marketing guots
for cigar-binder (types 51 & 52) tobacco
in terms of the total quantity of such
tobacco which may be marketed during
the marketing year beginning October 1.
1981, is 6.24 million pounds.

(e) National acreage allotment. The
national acreage allotment, calculated in
accordance with the Act by dividing (e
national marketing quota for the 1061-82
marketing year by the 5-year (1976-60)
national average yield of 1,698 pounds.
is 3,674.91 acres.

(f) National acrecge factor. The
national acreage factor for use in
determining farm acreage allotments for
the 1961-82 marketing year is 1.0. It was
calculated in accordance with the Act




Federal Register / Vol. 46, No. 25 / Friday, February 6, 1981 / Rules and Regulations

11235

by dividing the national acreage
allotment, less the national reserve, by
the total of the preliminary allotments
for the 1981 old farms.

(8) National reserve. The national
acreage reserve is 15 acres of which 80
acres are made available for new farms,
and 7.0 are for corrections in
adjusting inequities in old farm
allotments.

§724.17 Cigar-filler and binder (types 42~
44, 53-55) tobacco,

(a) Reserve supply level.* The reserve
supply for cigar-filler and binder (types
42-44, 53-55) tobacco is 75.4 million
pounds calculated, as provided in the
Act, from a normal year’'s domestic
consumption of 26.1 million pounds and
a normal year's exports of zero pounds.

(b) Total supply.* The total supply of
cigar-filler and binder (types 42-44, 53~
55) tobacco for the marketing year
beginning October 1, 1980, is 79.4 million
pounds, calculated in accordance with
the Act from a carryover of 52.7 million
pounds and estimated 1980 production
of 26.7 million pounds.

(c) Carryover.* The estimated
carryover of cigar-filler and binder
(types 42-44, 53-55) tobacco for the
marketing year beginning October 1,
1861, is 54.4 million pounds calculated,
in accordance with the Act, by
subtracting the estimated disappearance
for the marketing year beginning
October 1, 1980, of 25.0 million pounds.
from the total supply of such tobacco.

(d) National marketing quota.* The
amount of cigar-filler and binder (types
42-44, 53-55) tobacco which will make
available during the marketing year
beginning October 1, 1961, a supply
equal to the reserve supply level of such
tobacco is 21,0 million pounds. Because
producers have been producing less
than 71 percent of the announced
national a allotment over the past
5 years, it is hereby determined that a
national marketing quota of 29.7 million
pounds is necessary to make available
production of 21.0 million pounds.
Accordingly, a national marketing quota
0f 29.7 million pounds is hereby
announced. It is determined, however,
that a national marketing quota in the
amount of 29.7 million pounds would
result in undue restrictions of
marketings during the 1881-82 marketing
year in adjusting the total supply to the
reserve supply level. Accordingly, such
amount is hereby increased by 20
percent. Therefore, the amount of the
national marketing quota for cigar-filler
and binder (types 42-44, 53-55) tobacco
in terms of the total quantity of such
:gg“n‘iwkw:iﬁncsh may be marketed dltx,reting

arketing year beginning October 1,
1981, is 35.6 million pounds.

(e) National acreage allotment. The
national acreage allotment, calculated in
accordance with the Act by dividing the
national marketing quota for the 1981-82
marketing year by the 5-year (1976-80)
national average yield of 1,869 pounds,
is 19,047.62 acres.

(f) National acreage factor. The
national acreage factor for use in
determining farm acreage allotments for
the 1981-82 marketing year is 1.0. It was
calculated in accordance with the Act
by divi the national acreage
allotment, less the national reserve, by
the total of the preliminary allotments
for 1981 old farms.

(g) National reserve. The national
acreage reserve is 36 acres, of which 32
acres are made available for 1981 new
farms, and 4 acres are made available
for making corrections and adjusting
inequities in old farm allotments.

(Secs. 301, 312, 375, 52 Stal. 38, as amended,
46, as amended, 86, as amended; 7 U.S.C.
1301, 1312, 1313, 1375)

Signed at Washington, D.C. on January 30,

1981,

John R. Block,

Secretary.

¥R Doc. 814255 Filed 2-2-01: 421 pm|
BILLING CODE 3410-05-M

7 CFR Part 726

Buriey Tobdcco; Announcement of
Quotas for the 1981 Marketing Year for
Burley Tobacco

AGENCY: Agricultural Stabilization and
Conservation Service.

ACTION: Final rule.

SUMMARY: The Secretary of Agriculture
announces that the 1981 national
marketing quota for burley tobacco is
661 million pounds, 46 million pounds
above last year's quota. The law
requires that this announcement be
made by February 1, 1981. The quota
was adjusted upward in order to
maintain adequate supplies of burley
tobacco.

EFFECTIVE DATE: February 5, 1981.

FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, ASCS, Price Support
and Loan Division, U.S. Department of
Agriculture, P.O. Box 2415, Washington,
D.C. 20013 {202) 447-6733. The final
impact statement describing the options
considered in developing this final rule
and the impact of implementing each
option is available on request from
Robert L. Tarczy.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA procedures established to
implement Executive Order 12044 and
has been classified “significant.” In

compliance with Secretary’s
Memorandum No. 1855 and “Improving
USDA Regulations" (43 FR 50088)
initiation of review of these and related
regulations contained in 7 CFR 726.11 for
need, currency, clarity, and

effectiveness is planned for the period
November, 1881-January, 1982.

The title and number of the Federal
Assistance Program that this Final Rule
applies to is: Title—Commodity Loan
and Purchases; Number—10.051. This
action will not have significant impact
specifically on area and community
development. Therefore, review as
established by OMB Circular A-85 was
not used to assure that units of local
Government are informed of this action.

The regulations at 7 CFR 726.11 are
issued to set forth determinations made
pursuant to and in accordance with the
Agricultural Adjustment Act of 1938, as
amended (hereinafter referred lo as the
“Act"), for burley tobacco for the 1981
marketing year with respect to:

1. The amount of the national
marketing quota.

2. The national factor.

3. The national acreage reserve.

Producers approved in a referendum
(45 FR 40096) marketing quotas on a
poundage basis for the 1980, 1961, and
1982 marketing years.

The determinations by the Secretary
Issued in this final rule have been made
on the basis of the latest available
statistics of the Federal Government,
and after due consideration of data,
views, and recommendations received
from burley tobacco producers and

" others pursuant to a notice (45 FR 77035,

79078) given in accordance with the
provisions of 5 U.S.C 553 and Executive
Order 12044.

Discussion of Comments

A total of 31 comments were rceived
in response to the notice of proposed
rulemaking. Included were comments
from producers, members of the trade,
including trade associations and farm
groups, and one member of Congress.
Four commentators recommended an
increase in quota of over 10 percent; 2
recommended a 10 percent increase; 4
recommended a 7% percent increase; 1
recommended some increase; 4
recommended a 2% percent increase; 2
recommended that the quota be set on a
different basis; 1 recommended that the
quota remain the same; 1 recommended
some reduction in quota, and 1
recommended a 10 percent reduction in
quota, and 1 made no specific
recommendation. Five commentators
were against marketing quotas for
health reasons, 1 recommended that the

be deregulated. Two
recommended that the carryover
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undermarketings provisions be changed.
Four commentators recommended that
the Secretary authorize the marketing of
up to 5 percent of the farm marketing
quota without payment of penalty for
any grades needed to insure traditional
marketing patterns and one
recommended that this not be
authorized.

Two meetings were held in the
producing area to give farmers and
others an opportunity to express their
views verbally. Of those present, 7
recommended an increase in guota of
7% 10 10 percent; 5 recommended a 5
percent increase and 6 recommended no
increasae in quota from the quota in
effect for the 1980 crop.

In keeping with the Secretary’s
obligations to maintain an adequate
supply of burley tobacco, a marketing
quota of 661 million pounds for burley
tobacco is hereby determined and
announced for the 1681-82 marketing
year. .

Section 319(c) of the Act provides that
the national marketing quota
determined under such section for
burley tobacco for any marketing year
shall be the amount produced in the
United States which the Secretary
estimates will be utilized in the United
States and will be exported during such
marketing year, adjusted upward or
downward in such amount as the
Secretary, in his discretion, determines
is desirable for the purpose of
maintaining an adequate supply or for
effecting an orderly reduction of
supplies to the reserve supply level. Any
such downward adjustment shall not
exceed 5 percent of such estimated
utilization and exports. For each
marketing year for which marketing
quotas are in effect under this section,
the Secretary in his discretion may
establish a reserve (hereinafter referred
to as the “national reserve") from the
national marketing quota in an amount
not in excess of 1 percent of the national
marketing quota to be available for
making corrections and adjusting
inequities in farm marketing quotas, and
for establishing marketing quotas for
new farms.

In accordance with section 319(e) of
the Act the 1981 farm marketing quota
for burley tobacco is required to be
determined by multiplying the previous
year’s farm marketing quota by a
national factor obtained by dividing the
national marketing quota determined
under section 319(c) (less the national
reserve) by the sum of the farm
marketing quotas for the immediately
greceding year for all farms for which

urley tobacco marketing quotas will be

determined for 1981: Provided, that such
national factor shall not be less than 95
percent.

The reserve supply level is defined in
Section 301(b) of the Act as 105 percent
of the normal supply. The normal supply
is defined in Section 301(b)(10)(B) of the
Act as a normal year's domestic
consumption and exports, plus 175
percent of a normal year’s domestic
consumption and 65 percent of a normal
year's exports. A normal year's
domestic consumption, in accordance
with Section 301(b)(11)(B) of the Act, is
the yearly average quantity of burley
tobacco produced in the United States
and consumed in the United States
during the 10 marketing years
immediately preceding I.ge marketing
year in which such consumption is
determined, adjusted for currént trends
in such consumption. A normal year's
exports is defined in Section 301 (b)(12)
of the Act as the yearly average quantity
produced in the United States which
was exported from the United States
during the 10 marketing years
immediately preceding the marketing
year in which such exports are
determined, adjusted for current trends
in such exports.

The reserve supply level is 1,678
million pounds, based on a normal
year’s domestic consumption of 500
million pounds and a normal year's
exports of 135 million pounds. The
average domestic usage for the past 10
marketing years amounts to 511 million
pounds. However, domestic usage has
trended downward. The 10 year average
exports amounted to 82 million pounds.
Exports have averaged 130 million
pounds during the past three marketing
years and are expected to continue their
upward trends in the future as foreign
manufacturers upgrade their blends. In
view of these data and estimates, a
reserve supply level of 1,678 million
pounds appears reasonable.

The total supply for the 1980-81
marketing year, October 1 carryover
stocks plus estimated production of the
1980 crop, is 1,581 million pounds. This
is 97 million pounds below the reserve
supply level.

Total disappearance for the 1981-82
marketing year is estimated at 632
million pounds. Considering that burley
tobacco is in short supply, it has been
determined that an upward adjustment
of the quota is necessary to maintain
supplies. Accordingly, the national
marketing quota for burley tobacco for
the marketing year beginning October 1,
1981, is determined to be 661 million
pounds. The sum of the preliminary farm

marketing quotas for the 1981-82
marketing year is 614,414,402 pounds.
The quota of 861 million pounds, less a
national reserve of 500,000 pounds,
would result in & national factor of 1.075,

Since farmers are now making their
plans for 1981 production of burley
tobacco and need‘to know immediately
the marketing quota for their farms for
the 1981-82 marketing year and since
Section 319(b) of the Act requires that
this announcement be made by
February 1, 1961, it is hereby found that
compliance with the 30-day effective
date requirements in 5 U.S.C. 553 and
Executive Order 12044 is impossible and
contrary to the public interest.
Therefore, this final rule shall be
effective immediately. .

Final Rule

Accordingly, 7 CFR Part 726 is
amended by revising section 726.11 and
the centerhead which precedes it to read
as set forth below, The material
previously appearing in this section
under centerhead Determinations and
Announcements 1980-81 Marketing Year
remains in full force and effect as to the
crop to which it was applicable.

Determinations and Announcements
1881-82 Marketing Year

§726.11 Burley tobacco.

Determinations for burley tobacco for
the marketing year beginning October 1,
1981 are as follows:

(a) National marketing quota. The
national marketing quota on a poundage
basis in 661 million pounds. This quota
is based upon expected utilization and
exports for the 1981-82 marketing year
with an upward adjustment of 29 million
pounds, due to short supplies.

(b) National factor. The national
factor determined under § 319(¢) of the
Act is 1.075.

(c) National reserve. The national
reserve for making corrections and
adjusting inequities in old farm
marketing quotas and for establishing
marketing quotas for new farms is
500,000 pounds.

(Secs. 301, 319, 375, 52 Stal. 38, as amended,
85 Stal. 23, 52 Stat. 66, as amended, 7 US.C
1301, 1314e, 1375)

Signed at Washington, D.C. on January 30,

1081,

John R. Block,

Secretary of Agriculture.

[FR Doc. 83-4253 Filed 2-3-83: 421 pm|
BILLING CODE 3410-05-M
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Agricultural Marketing Service
7CFR Part 910
[Lemon Reg. 291)

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.
acTion: Final rule.

summARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period February 8-14, 1981,
Such action is needed to provide for
orderly marketing of fresh lemons for
this period due to the marketing
situation confronting the lemon industry,
EFFECTIVE DATE: February 8, 1981.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part
210), regulating the handling of lemons
grown in California and Arizona. The
agreement and order are effective under
the Agriciltural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.
Itis hereby found that this action will
lﬁnd to effectuate the declared policy of
the acl,

This action is consistent with the

marketing policy for 1980-81 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
al a public meeting on July 8, 1980. A
Fmgl impact analysis on the marketing
policy is available from William J.
Doyle, Acting Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

_The committee met again publicly on
February 3, 1981, at Los Angeles,
California, to consider the current and
Prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons is easier.

Itis further found that there is
insufficient time between the date when
information became available upon
which this regulation is based and when
:jhe aclion must be taken to warrant a 60
Fﬂy comment period as recommended in
~0.12044, and that it is impracticable
and contrary to the public interest to

give preliminary notice, engage in public
rulemaking, and postpone the effective
date until 30 days after publication in
the Federal Register (5 U.S.C. 553). It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Section 910.591 is added as follows:

§910.591 Lemon Regulation 291.

{a) The quantity of lemons grown in
California and Arizona which may be
handled during the period February 8,
1981, through February 14, 1981, is
established at 195,000 cartons.

{b) As used in this section, “handled"
and “carton(s)" mean the same as
defined in the marketing order.

(Secs, 1-19, 48 Stal. 31, as amended: 7 US.C.
601-674)
Dated: February 4, 1981.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 814000 Filed 2-5-81; 11:46 am)
BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 40

Uranium Mill Licensing Requirements;
Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Correction.

summaRy: The NRC corrects an error in
paragraph designation that occurred in
its Uranium Mill Licensing
Requirements, a final rule published on
October 3, 1980 (45 FR 85521)

FOR FURTHER INFORMATION CONTACT:
Don Harmon, Office of Standards
Development, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555
(301) 443-5910.

SUPPLEMENTARY INFORMATION: The
Uranium Mill Licensing Requirements
rule is corrected as follows:

The eleventh amendatory instruction
(45-FR 85531) is corrected to read:

11. Section 40.31 of 10 CFR 40 is
amended by adding a new § 40.31(h) to
read as follows:

§40.31 Applications for specific licenses
(h) Conforming corrective amendments

are made in Appendix A to Part 40 {45

FR 85533) by changing references to

§ 40.31(g) to § 40.31(h) where they occur

in the second and third paragraphs of
Appendix A.

Dated at Bethesda, Maryland this 27th day
of January, 1981.

For the Nuclear Regulatory Commission.
William J. Dircks,
Executive Director for Operations.
[FR Dot 61-4443 Piled 2-8-01; 845 am)
BILLING CODE 7590-01-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration

10 CFR Part 205
[Docket No. ERA-R-80-04A]

Reports on Major Electric Utility
System Emergencies

Correction

In FR Doc. 81-908 appearing on page
2056 in the issue for Monday, January
12, 1981, make the following changes:

(1) On page 2956, second column,
second paragraph under “A. General
Comments"”, eleventh line, “tpe" should
read “type".

(2) On page 2958, first column,
nineteenth line from the top, “of" should
read “or"; second column, first
paragraph under “IIL. The Final
Regulations”, last line, "Congess"
should read “Congress".

(3) On page 2958, first column,

§ 205.351, seond line, "m"should read
“made"; third line, “Ever" should read”
“Every"; fifth line, “transmiss" should
read “transmission”; in paragraph (a),
first line, “pubic” should read “public”;
third column, § 205.353, ninth line, the
first “of" should read “or".

BILLING CODE 1505-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 206

[Reg. F; Docket No. R-0327]
Securities of Member State Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board hereby adopts
final amendments to its Regulation F (12
CFR Part 206), consistent with recent

- amendments to regulations of the

Securities and Exchange Commission
(*SEC"), concerning (a) Safe Harbor
from Liability for Projections, (b)
Corporate Governance (c) Dividend
Reinvestment Plans and (d) Tender
Offers. The Board also issued an
interpretation relating to (8) Issuer
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Tender Offers and (b) Going Private
Transactions. Finally, the Board adopted
certain technical amendments to
Regulation F.

EFFECTIVE DATE: March 9, 1981.

FOR FURTHER INFORMATION CONTACT:
Richard M. Whiting, Senior Attorney,
Legal Division, Board of Governars of
the Federal Reserve System,
Washington, D.C, 20551 (202/452-3779).
SUPPLEMENTARY INFORMATION: On
October 29, 1980, there was published in
the Federal Register (45 FR 71575) a
notice of proposed rilemaking to amend
the Board’s securities disclosure
regulations in order to make them more
similar to SEC regulations. Interested
persons were given the opportunity to
submit, not later than December 10,
1980, data, views or comments regarding
the proposal. No comments were
rec‘fived from members of the public
and, therefore, the revisions relating to
(a) Safe Harbor from Liability for
Projections, (b) Corporate Governance
(c) Dividend Reinvestment Plans, and
(d) Tender Offers were adopted as
proposed by the Board.

Also, the Board proposed not to
amend Regulation F to conform it to the
SEC Issuer Tender Offer and Going
Private regulations; rather, the Board
chose to withhold its approval of
transactions falling within the scope of
such regulations if those transactions
fail materially to meet the requirements
of the SEC regulations. The Board stated
this policy in connection with its earlier
proposal (45 FR 71576-77) and has
memorialized it by adding a new
interpretation at 12 CFR 206.104,

Finally, the Board has adopted
numerous other amendments to
Regulation F. These amendments are
technical in nature (e.8., corrections of
typographic errors, revision of spacing
and addition or deletion of conforming
language) and no provision for public
comment need be made for their final
adoption. Accordingly, 12 CFR Part 206
is amended as set forth below.

(Sec. 12{i] of the Securities Exchange Act, 15
U.S.C, 78{i))

Final Amendments

(1) Section 206.3 of Regulation F is
amended by revising the title of the
section and by adding paragraph (d) to
read as follows:

§206.3 Inspection and publication of
information and safe harbor from liability
for forward-looking statements filed under
the Act.

(d) Safe Harbor from Liability for
Forward-Looking Statements. (1) A
statement within the coverage of

paragraph (d)(2) of this section which is
made by or on behalf of a bank filing
any statement, report, or document
under the Act or by an outside reviewer
retained by the bank shall be deemed
not to be a fraudulent statement (as
defined in paragraph (d){4) of this
section), unless it is shown that such
statement was made or reaffirmed
without a reasonable basis or was
disclosed other than in good faith.

(2) Paragraph (d)(1) of this section
applies to (i) a forward-looking
statement (as defined in paragraph
(d}(3) of this section} made in a
document filed with the Board or in an
annual report to shareholders meeting
the requirements of § 206.5(c) of
Regulation F (12 CFR 206.5{c)}; (ii) a
statement reaffirming the forward-
looking statement referred to in
paragraph (d)(2)(i) of this section
subsequent to the date the document
was filed or the annual report was made
publicly available; or (iii) a forward-
looking statement made prior to the date
the document was filed or the date the
annual report was made publicly
available if such forward-looking
statement is affirmed in a filed
document or annual report made
publicly available within a reasonable
time after the making of such forward-
looking statement.

(3) For the purpose of this subsection,
the term “forward-looking statement"
shall mean and shall be limited to:

(i) A statement containing a projection
or revenues, income (loss), earnings
(loss) per share, capital expenditures,
dividends, capital structure or other
financial items;

(ii) A statement of management’s
plans and objectives for future
operations;

(iii) A statement of future economic
performance contained in management’s
discussion and analysis of the summary
of earnings as called for by general
instructions (g) and (h) to the Quarterly
Report on Form F—4; and

(iv) Disclosed statements of the
assumptions underlying or relating to
any of the statements described in
paragraph (d)(3) (i), (i), or (iii) of this
section.

(3) For the purpose of this regulation
the term “fraudulent statement" shall
mean a statement which is an untrue
statement of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading or which
constitutes the employment of a
manipulative, deceptive, or fraudulent
device, contrivance, scheme,
transaction, act, practice, course of
business, or an artifice to defraud, as

those terms are used in the Securitics
Act of 1934 or the regulations
promulgated thereunder.

(5) Notwithstanding any of the
provisions of paragraphs (d) (1) through
(4) of this section, this rule shall apply
only to forward-looking statements
made by or on bghalf of a bank, if, at the
time such statements are made or
reaffirmed, the bank is subject to the
reporting requirements of the Securities
Exchange Act of 1934 and had filed its
most recent annual report with the
Board on Form F-2.

(2) In § 206.5, paragraphs (b)(5) and
(e)(6) are added, and paragraphs (a), the
introductory text of (b), (¢} (1), (2) and
(3), (d) in its entirety, (g)(1) (i), (i) and
(iii). (g)(2) (ii) and (iii), (8)(3). (h)(1). (i)(3)
(i), (if) and (iii), (i)(6). and (k)(1) through
(k)(4) are all revised to read as follows:

§206.5 Proxy statements and other
solicitations under Section 14 of the Act.

{a) Requirement of statement. No
solicitation of a proxy with respect to a
security of a bank registered pursuant to
section 12 of the Act shall be made
unless each person solicited is
concurrently furnished, or has
previously been furnished, with a
written proxy statement containing the
information required by Form F-5, If any
bank having such a security outstanding
fails to solicit proxies from the holders
of any such security in such a manner as
to require the furnishing of such a proxy
statement, such bank shall transmit to
all holders of record of such security a
statement containing the information
required by Form F-5. The “information
statement” required by the preceding
sentence shall be transmitted (1) at least
20 calendar days prior to any annual or
other meeting of the holders of such
security at which such holders are
entitled to vote, or (2) in the case of
corporate action taken with the written
authorization or consent of security
holders, at least 20 days prior to the
earliest date on which the corporate
action may be taken. A proxy statement
or an "information statement" required
by this paragraph is hereinafter .
sometimes referred to as a “Statement .

(b) Exceptions. The requirements of
this § 206.5 shall not apply to the

following:
(5) The furnishing of proxy voting

advice by any person (the “advisor”] o
any other person with whom the advisor
had a business relationship, if:

(i) The advisor renders financial
advice in the ordinary course of his
business;

(i) The advisor discloses to the
recipient of the advice any significant
relationship with the bank or any of its
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affiliates, or a sharebolder proponent of
the matter on which advice is given, as
well as any material interest of the
advisor in such matter;

(iif) The advisor receives no special
commission or remuneration for
furnishing the proxy voting advice from
any person other than a recipient of the
advice and other persons who receive
similar advice under this subsection;
and

(iv) The proxy voting advice is not
furnished on behalf of any person
soliciting proxies or on behalf of a
participant in an election subject to the
provisions of § 206.5{f).

Note~The solicitations excepted by
paragraphs [b)(1) and (b)(5) remain subject to
the prohibitions against false and misleading
statements in § 206.5{(h).

(c) Annual report to security holders
to accompany statements. (1) Any
Statement furnished on behalf of the
bank that relates to an annual meeting
of security holders at which directors
are 10 be elected shall be accompanied
or preceded by an annual report to such
security holders containing such
financial statements for the last 2 fiscal
years as will, in the opinion of the bank,
adequately reflect the financial position
of the bank at the end of each such year
and the results of ils operations for each
such year. The financial statements
included in the annual report may omit
details or summarize information if such
slatements, considered as a whole in the
light of other information contained in
the report and in the light of the
financial statements of the bank filed or
1o be filed with the Board, will not by
such procedure omit any material
information necessary to a fair
Presentation or to make the financial
stalements not misleading under the
drcumslances. Subject to the foregoing
requirements with respect to financial
Slatements, the annual report to security
holders may be in any form deemed
suitable by the bank and the information
required by paragraphs (c)(2) (i) to (iv)
of this section may be presented in an
dppendix or other separate section of
the report, provided that the attention of
security holders is called to such
presentation,

e . . -

(2) Bank's Statement, or the report,
shall contain an undertaking in bold
face or otherwise reasonably prominent
'¥pe to provide without charge to each
Person solicited, on the written request
of any such person, a copy of the bank'’s
?nnual_ report on Form F-2 including the
inancial statements and the schedules
grereto. required to be filed with the
h“ﬂfd pursuant to §206.4 of this Part for
the bank's most recent fiscal year, and

shall indicate the name and address of
the person to whom such a written
request is to be directed.

. . - . .

(5) Eight copies of each annual report
sent to security holders pursuant to this
paragraph (c) shall be sent to the Board
not later than (i) the date on which such
report is first sent or given to security
holders, or (ii) the date on which
preliminary copies of the bank
Statement are filed with the Board
pursuant to paragraph (f) of this section,
whichever date is later, Such annual
repart is not deemed to be “soliciting
material"or to be “filed" with the Board
or otherwise subject to this § 206.5 or
the liabilities of section 18 of the Act,
except to the extent that the bank
specifically requests that it be treated as
a part of the proxy soliciting material or
incorporates it in the proxy statement by
reference.

(d) Requirements as to proxy. (1) the
form of proxy (i) shall indicate in bold-
face type whether or not the proxy is
solicited on behalf of the bank’s board
of directors or, if provided other than by
a majority of the board of directors,
shall indicate in bold-face type the
identity of the persons on whose behalf
the solicitation is made, {ii) shall
provide a specifically designated blank
space for dating the proxy, and (iii) shall
identify clearly and impartially each
matter or group of related matters
intended to be acted upon whether
proposed by the bank or by security
holders. No reference need be made,
however, to matters as to which
discretionary authority is conferred
under paragraph (d)(3) of this section.

(2)(i) Means shall be provided in the
form of proxy whereby the person
solicited is affored an opportunity to
specify by boxes a choice between
approval or disapproval of, or
abstention with respect to, each matter
or group of related matters referred to
therein as intended to be acted upon,
other than elections to office. A proxy
may confer discretionary authority with
respect to matters as to which a choice
is not so specified by the security holder
if the form of proxy states in Bold-faced
type how the shares represented by the
proxy are intended lo be voted in each
such case.

(ii) A form of proxy which provides
for the election of directors shall set
forth the names of persons nominated
for election as directors. Such form of
proxy shall clearly provide any of the
following means for security holders to
withhold authority to vote for each
nominee:

(A) A box opposite the name of each
nominee which may be marked to
indicate that authority to vote far such
nominee is withheld; or

(B) An instruction in bold-face type
which indicates that the security holder
may withhold authority to vote for any
nominee by lining through or otherwise
striking out the name of any nominee: or

(C) Designated blank spaces in which
the shareholder may enter the names of
nominees with respect 1o whom the
shareholder chooses to withhold
authority to vote; or

(D) Any other similar means:
Provided, That clear instructions are
furnished indicating how the
shareholder may withhold authority to
vote for any nominee.

(iii) Such form of proxy also may
provide a means for the security holder
to grant authority to vote for the
nominees set forth, as a group: Provided,
That there is a similar means for the
security holder to withhold authority to
vote for such group of nominees. Any
such form of proxy which is executed by
the security holder in such manner as
not to withhold authority to vote for the
election of any nominee shall be deemed
to grant such authority: Provided, That
the form of proxy so states in bold-face
type.

Instructions, 1. Paragraph (ii) does not
apply in the case of s merger, consolidation
or other plan if the election of directors is an
integral part of the plan.

2, If applicable State law gives legal effect
to votes cast against @ nominee, then in lieu
of, or in addition 10, providing a means for
security holders or withhold authority to
vote, the bank should provide a similar
means for security holders to vole against
each nominee.

(e) O

(8) All proxy statements shall
disclose, under an appropriate caption,
the date by which proposals of security
holders intended to be presented at the
next annual meeting must be received
by the bank for inclusion in the bank's
proxy statement and form of proxy
relating to that meeting, such date to be
calculated in accordance with the
provisions of § 208.5(k)(iii)[(A). If the
date of the next annual meeting is
subsequently advanced by more than 30
calendar days or delayed by more than
80 calendar days from the date of the
annual meeting to which the proxy
statement relates, the bank shall, in a
timely manner, inform security holders
of such change, and the date by which
proposals of security holders must be
received, by any means reasonably
calculated to so inform them.

- » - - -

(g) Mailing communications for
security holders. If the bank has made
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or intends to make any proxy
solicitation subject to this § 206.5, the
bank shall perform such of the following
acts as may be requested in writing with
respect to the same subject matter or
meeting by any security holder who is
entitled to vote on such matter or to vote
at such meeting and who shall first
defray the reasonable expenses to be
incurred by the bank in the performance
of the act or acts requested:

(1) The bank shall mail or otherwise
furnish to such security holder the
following information as promptly as
practicable after the receipt of such
request:

(i) A statement of the approximate
number of holders of record of any class
of securities, any of the holders of which
have been or are to be solicited on
behalf of the bank, or any group of such
holders that the security holder shall
designate;

(ii) If the bank has made or intends to
make, through bankers, brokers, or other

ersons, any solicitation of the

neficial owners of securities of any
class, a statement of the approximate
number of such beneficial owners, or
any group of such owners that the
security holder shall designate;

(ii) Any such material that is
furnished by the security holder shall be
mailed with reasonable promptness by
the bank after receipt of a tender of the
material to be mailed, of envelopes or
other containers therefor, of postage or
payment for postage, and of evidence
that such material has been filed with
the Board pursuant to paragraph (f) of
this section. The bank need not,
however, mail any such material that
relates to any matter to be acted upon at
an annual meeting of security holders
prior to the earlier of (a) a day
corresponding to the first date on which
the bank's proxy soliciting material was
released to security holders in
connection with the last annual meeting
of security holders, or () the first day
on which solicitation is made on behalf
of management. With respect to any
such material that relates to any matter
to be acted upon by security holders
otherwise than at an annual meeting,
such material need not be mailed prior
to the first day on which solicitation is
made on behalf of the bank;

(iii) The bank shall be responsible for
such proxy statement, form of proxy, or
other communication.

(3) In lieu of performing the acts
specified above, the bank may, at its
option, furnish prompily to such security
holder a reasonably current list of the
names and addresses of such of the
holders of record specified in paragraph

{g)(1)(i) of this section as the security
holder shall designate, and a list of the
names and addresses of the bankers,
brokers, or other persons specified in
paragraph (g)(1)(ii) of this section as the
security holder shall designate together
with a statement of the approximate
number of beneficial owners solicited or
to be solicited through each such
banker, broker, or other person and a
schedule of the handling and mailing
costs of each such banker, broker, or
other person, if such schedule has been
supplied to the bank, The foregoing
information shall be furnished promptly
upon the request of the security holder
or at daily or other reasonable Intervals
as it becomes available to the bank.

(b) False or misleading statements, (1)
No solicitation or communication
subject to this section shall be made by
means of any Statement, form of proxy,
notice of meeting, or other
communication, written or oral,
containing any statement that, at the
time and in the light of the
circumstances under which it is made, is
false or misleading with respect to any
material fact, or that omits to state any
material fact necessary in order to make
the statements therein not false or
misleading or necessary to correct any
statement in any earlier communication
with respect to the solicitation of a
proxy for the same meeting or subject
matter that has become false or
misleading. Dependlnlf upon particular
circumstances, the following may be
misleading within the meaning of this
paragraph: Predictions as to fic
future market values; material that
directly or indirectly impugns character,
integrity, or personal reputation, or
directly or indirectly makes charges
concerning improper, illegal, or immoral
conduct or associations, without factual
foundation; failure so to identify a
Statement, form of proxy, and other
soliciting material as clearly to
distinguish it from the soliciting material
of any other person or persons soliciting
for the same meeting or subject matter;
claims made prior to a meeting
regarding the results of a solicitation.

(i) Special provisions applicable to
election contests. (1) * * *

(3) Filing of information required by
Form F-6. (i) No solicitation subject to
this paragraph (i) shall be made by any
person other than the bank unless at
least five business days prior thereto, or
such shorter period as the Board may
authorize upon a showing of good cause
therefor, there has been filed with the
Board and with each exchange upon
which any security of the bank is listed,

by or on behalf of each participant in
such solicitation, a statement in
duplicate containing the information
specified by Form F-8.

(ii) Within five business days after o
solicitation subject to this paragraph (i)
is made by the bank, or such longer
period as the Board may authorize upon
a showing of good cause therefor, there
shall be filed with the Board and with
each exchange upon which any security
of the bank is listed, by or on behalf of
each participant in such solicitation,
other than the bank, a statement in
duplicate containing the information
specified by Form F-8.

(iii) If any solicitation on behalf of the
bank or any other person has been
made, or if proxy material is ready for
distribution, prior to a solicitation
subject to this paragraph (i) in
opposition thereto, a statement in
duplicate containing the information
specified in Form F-8 shall be filed by or
on behalf of each participant in such
prior solicitation, other than the bank, as
soon as reasonably practicable after the
commencement of the solicitation in
opposition thereto, with the Board and
with each exchange on which any
security of the bank is listed.

(6) Application of this paragraph to
annual report. Notwithstanding the
provisions of § 206.5(c), three copies of
any portion of the annual report referred
to in that paragraph that comments vpon
or refers to any solicitation subject to
this paragraph (i), or to any participant
in any such solicitation, other than the
solicitation by the bank shall be filed
with the Board as proxy material subject
to this § 206.5. Such portion of the
annual report shall be filed with the
Board in preliminary form at least five
business days prior to the date copies of
the report are first sent or given to
security holders.

(k) Proposals of security holders. (1) If
any security holder of a bank notifies
the bank of his intention to present 2
proposal for action at a forthcoming
meeting of the bank's security holders,
the bank shall set forth the proposal in
its proxy statement and identify it in its
form of proxy and provide means by
which security holders can make the
specification required by § 206.5(d)(2). If
the bank issues an information
statement pursuant to paragraph (a) of
this section, it shall identify the proposal
and indicate the disposition proposed (0
be made of the proposal by the
management at the meeting. The bank.
however need not include a proposal in
its information statement if such
proposal is submitted less than 60 days
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in advance of a day corresponding to
the date of mailing a proxy statement or
information statement in connection
with the last annual meeting of security
holders. Notwithstanding the foregoing,
the bank shall not be required to include
the proposal in its proxy statement or
form of proxy unless the security holder
(hereinafter, the “proponent”) has
complied with the requirements of this
paragraph and paragraphs (k)(2) and (3)
of this section:

(i) Eligibility. At the time he submits
the proposal, the proponent shall be a
record or beneficial owner of a security
entitled to be voted at the meeting on his
proposal, and he shall continue to own
such security through the date on which
the meeting is held. If the bank requests
documentary support for a proponent'’s
claim that he is a beneficial owner of a
voling secuarity of the issuer, the
proponent shall furnish appropriate
documentation within 10 business days
after receiving the request. In the event
the bank includes the proponent’s
proposel in its proxy soliciting materials
for the meeting and the proponent fails
to comply with the requirement that he
continuously be a voting security holder
through the meeting date, the bank shall
nol be required to include any proposal
submitted by the proponent in its proxy
soliciting materials for any meeting held
in the following two calendar years.

(ii) Notice. The proponent shall notify
the bank in writing of his intention to
appear personally at the meeting to
present his proposal for action. The
proponent shall furnish the requisite
notice at the time he submits the
proposal, except that if he was unaware
of the notice requirement at that time he
shall comply with it within 10 business
days after being informed of it by the
bank. If the proponent, after furnishing
in good faith the notice required by this
grovision. subsequently determines that

e will be unable to a personally
al the meeting, he shall arrange to have
another security holder of the issuer
present his proposal on his behalf at the
meeting, In the event the proponent or
his proxy fails, without good cause, to
present the proposal for action at the
meeting, the bank shall not be required
o include any proposals submitted by
the proponent in its praxy soliciting
materials for any meeting held in the
foll.q'wing two calendar years.

(iti) Timeliness. The proponent shall
fubmn his proposal sufficiently far in
ddvqnce of the meeting so that it is
‘eceived by the bank within the
following time periods:

(A) Annual meetings. A proposal to be
Presented at an annual meeting shall be
f"“’i"_‘-‘d by the management at the
S5uer’s principal executive offices not

less than 90 days in advance of a date
corresponding to the date set forth on
the bank’s proxy statement released to
security holders in connection with the
previous year's annual meeting of
security holders, except that no annual
meeting was held in the previous year or
the date of the annual meeting has been
changed by more than 30 calendar days
from the date of the previous year's
annual meeling a proposal shall be
received by the bank in reasonable time
before the solicitation is made.

(B) Other meetings. A proposal to be
present at any meeting other than an
annual meeting shall be received at a
reasonable time before the solicitation is
made.

Note.—In order to curtail controversy as to
the date on which a proposal was received
by the bank, it is suggested that proponents
submit their proposals by Certified Mail-
Return Receipt Requested.

(iv) Number and length of proposals.
The proponent may submil a maximum
of two proposals of not more than 300
words each for inclusions in the
management’s proxy materials for a
meeting of security holders. If the
proponent fails to comply with either of
these requirements, or if he fails to
comply with the 200-word limit on
supporting statemen!s mentioned in
paragraph (k)(2) of this section, he shall
be provided the opportunity by the bank
to reduce, within 10 business days, the
items submitted by him to the limits
required by this rule,

(2) If the bank opposes any proposal
received from a proponent, it shall also,
al the reques! of the proponent, include
in its proxy statement a statement of the
proponent of not more than 200 words in
support of the proposal, which
statement shall not include the name
and address of the proponent. The
statement and request of the proponent
shall be furnished to the bank at the
time that the proposal is furnished, and
the bank shall not be responsible for
such statement. The proxy statement
shall also include either the name and
address of the proponent or a statement
that such information will be furnished
by the issuer or by the Board to any
person, orally or in writing as requested,
promptly upon the receipt of any oral or
written request therefor. If the name and
address of the proponent are omitted
from the proxy statement, they shall be
furnished to the Board at the time of
filing the bank's preliminary proxy
material pursuant to § 206.5(f)(1).

(3) The bank may omit & proposal and
any statement in support thereof from
its proxy statement and form of proxy
under any of the following
circumstances:

(i) If the proposal is, under the laws of
the issuer’'s domicile, not a proper
subject for action by security holders;

Note.—A proposal that may be improper
under the applicable State law when framed
as a mandate or directive may be proper
when framed as a recommendution or
request.

(ii) If the proposal would, if
implemented, require the issuer to
violate any State law or Federal law of
the United States, or any law of any
foreign jurisdiction, to which the issuer
is subject, excep! that this provision
shall not apply with respect to any
foreign law compliance with which
would be violative of any State law or
Federal law of the United States;

(iii) If the proposal or the supporting
slatement is contrary o any of the
Board's proxy rules and regulations,
including § 208.5(h) which prohibits
false or misleading stalements in proxy
soliciting materials;

{iv) I the proposal relates to the
enforcement of a personal claim or the
redress of a personal grievance against
the bank, or any other person;

{v) If the proposal deals with a matter
that is not significantly related to the
bank’s business;

(vi} If the proposal deals with a matter
that is beyond the bank’s power to
effectuate;

{vii} If the proposal deals with a
matter relating to the conduct of the
ordinary business operations of the
bank;

(viii) If the proposal relates to an
election to office;

{ix) If the proposal is counter to a
proposal to be submitted by the bank at
the meeting;

{x) If the proposal has been rendered
moot;

{xi) If the proposal is substantially
duplicative of a proposal previously
submitted to the management by
another proponent, which proposal will
be included in the bank's proxy
materials for the meeting;

(xii) If substantially the same proposal
has previously been submitted to
security holders in the bank's proxy
statement and form of proxy relating to
any annual or special meeting of
security holders held within the
preceding five calendar years, it may be
omitted from the bank's proxy materials
relating to any meeting of security
holders held within three calendar years
after the latest such previous
submission: Provided, That—{A) If the
proposal was submitted at only one
meeting during such preceding period, it
received less than 3 per cent of the total
number of votes cast in regard thereto;
or
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(B} If the proposal was submitted at
only two meetings during such i
period, it received at the time of its
second submission less than 6 per cent
of the total number of votes cast in
regard thereto; or

(C) If the proposal was submitted at
three or more meetings during such
preceding period, it received at the time
of its latest submission less than 10 per
cent of the total number of votes cast in
regard thereto; and

(xiii) If the proposal relates to specific
amounts of cash or stock dividends.

(4) Whenever the bank asserts, for
any reason, that a proposal and any
statement in support thereof received
from a proponent may properly be
omitted from its proxy statement and
form of proxy, it shall file with the
Board, not later than 50 days prior to the
date the preliminary copies of the proxy
statement and form of proxy are filed
pursuant to § 208.5(f)(1), or such shorter
period prior to such date as the Board or
its staff may permit, five copies of the
following items: (i) The proposal; (ii) any
statement in support thereof as received
from the proponent; (iii) a statement of
the reasons why the bank deems such
omission to be proper in the particular
case; and (iv) where such reasons are
based on matters of law, a supporting
opinion of counsel. The bank shall at the
same time, if it has not already done so,
notify the proponent of its intention to
omit the proposal from its proxy
statement and form of proxy and shall
forward to him a copy of the statement
of reasons why the bank deems the
omission of the proposal to be proper
and a eopy of such supporting opinion of
counsel,

(3) In § 206.5 paragraphs (1) and (m)
are deleted and those paragraph
designations are reserved.

(4) In § 206.6, a new paragraph (j) is
added as follows and present
paragraphs (j) through [u) are
redesignated as paragraphs (k) through
(v).

§ 206.6 “Insiders” securities transaction
and reports under section 16 of the Act.

(§) Exemption for acquisitions under
dividend reinvestment plans. Any
acquisition of securities resulting from
reinvestment of dividends or interest
shall be exempt from section 16 if it is
made pursuant to a plan providing for
the regular reinvestment in such
securities of dividends payable thereon
or of dividends or interest payable on
other securities of the same bank:
Provided, That the plan is made
available on the same terms to all
holders of securities of the class on

which the reinvested dividends or
interest are being paid.

(5) A new section, § 206.8, is added to
Part 206 to read as follows:

§206.8 Tender offers.

(a) Scope of and definitions
applicable to this section—{1) Scope. (i)
No person, directly or indirectly by use
of the mails or any means or ,
instrumentality of interstate commerce
or any facility of a national securities
exchange or otherwise, shall make a
tender offer for, or a request or
invitation for tenders of any class of
equity security which is registered
pursuant to Section 12 of the Act, of a
State member bank if, after
consummation thereof, such person
would, directly or indirectly, be the
beneficial owner of more than 5 per cent
of such class, unless on the date of the
commencement of the tender offer such
person has complied with the
requirements of paragraph (c)(1) of this
section. The definition of beneficial
owner set forth in § 206.4(h)(5)(i) for the
purposes of Section 13{d)(1) of the Act
shall apply also for purposes of Section
14(d)(1) of the Act.

(2) Definitions. Unless the context
otherwise requires, all terms used in this
section have the same meaning as in the
Act and in § 206.2 promulgated
thereunder. In addition, for purposes of
sections 14(d) and 14(e) of the Act and
this section the following definitions
apply:

(i) The term “bidder” means any
person who makes a tender offer or on
whose behalf a tender offer is made;

(i) The term “subject bank” means
any State member bank which is the
issuer of securities which are sought by
a bidder pursuant to a tender offer;

{iii) The term “security holders”
means holders of record and beneficial
owners of securities which are the
subject of a tender offer;

(iv) The term “beneficial owner" shall
have the same meaning as that set forth
in § 206.4{h)(5)(i): Provided, however,
That, except with respect to paragraphs
(c) and (i){4) of this section and Item 6 of
Form F-13, the term shall not include a
person who does not have or share
investment power or who may be
deemed to be a beneficial owner by
virtue of his right to acquire beneficial
ownership as set forth in § 206.4{(h)(5)(i).

(v) The term “tender offer material”
means:

(A) The bidder’s formal offer,
including all the material terms and
conditions of the tender offer and all
amendments thereto;

{B) The related transmittal letter
(whereby securities of the subject bank

which are sought in the tender offer may
be transmitted to the bidder or its
degosilory) and all amendments thereto;
an

(C) Press releases, advertisements,
letters and other documents published
by the bidder or sent or given by the
bidder to secuyity holders which,
directly or indirectly, solicit, invite or
request tenders of the securities being
sought in the tender offer;

{vi) The term “business day” means
any day, other than Saturday, Sunday or
a Federal holiday, and shall consist of
the time period from 12:01 a.m. through
12:00 midnight Eastern time. In
computing any time period under section
14(d)(5) or section 14(d)(6) of the Act or
under 12 CFR Part 208 the date of the
event which begins the running of such
time period shall be included excep!
that if such event occurs in other thana
business day such period shall begin to
run on an shall include the first business
day thereafter; and

(vii) The term “security position
listing" means, with respect to securites
of any issuer held by a registered
clearing agency in the name of the
clearing agency or its nominee, a list of
those participants in the clearing agency
on whose behalf the clearing agency
holds the bank’s securities and of the
participants' respective positions in such
securities as of a specified date.

(b) Date of commencement of o tender
offer—{1) Commencement. A tender
offer shall commence for the purposes of
section 14(d) of the Act and the rules
promulgated thereunder at 12:01 a.m. on
the date when the first of the following
events ocours:

(i) The long-form publication of the
tender offer is first published by the
bidder pursuant to paragraph (d)(1)(}) of
this section. 2

(ii) The summary advertisement of the
tender offer is first published by the
bidder pursuant to paragraph (d)(1)(1) of
this section.

(iii) The summary advertisement or
the long-form publication of the tender
offer is first published by the bidder
puruant to paragraph (d)(1)(i) of this
section.

(iv) Definitive copies of a tender offer,
in which the consideration offered by
the bidder consists of securities
registered pursuant to the Securities Ac!
of 1933, are first published or sent or
given by the bidder to security holders:
or

(v) The tender offer is first published
or sent or given to security holders by
the bidder by any means not otherwise
referred to in subparagraphs (1)(i)
through (1)(iv) of this paragraph.

(2) Public announcement. A public
announcement by a bidder through @
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press release, newspaper advertisement
or public statement which includes the
information at subparagraph (3) of this
paragraph with respect to a tender offer
in which the consideration consists
solely of cash and/or securities exempt
from registration under section 3 of the
Securities Act of 1933 shall be deemed
to constitute the commencement of a
tender offer under subparagraph (1)(v)
of this paragraph except that such
tender offer shall not be deemed to be
first published or sent or given to
security holders by the bidder under
subparagraph (1){v) or this paragraph on
the date of such public announcement if
within five business days of such public
announcement, the bidder either:

(i) Mekes a subsequent public
announcement stating that the bidder
has determined not to continue with
such tender offer, in which event
subparagraph (1)(v) of this paragraph
shall not apply to the intial public
announcement; or

(i) Complies with paragraph (c)(1) of
this section and contemporaneously
disseminates the disclosure required by
paragraph (f) of this section to securit
holders pursuant to aph (d) of this
section or otherwise in which event:

(A) The date of commencement of
such tender offer under subparagraph (1)
of this paragraph will be determined by
the date the information required by
paragraph (f) of this section is first
published or sent or given to security

holders pursuant to para‘fmph (d) of this .

section or otherwise; an

(B) Notwithstanding subparagraph
(2){ii)(A) of this paragraph, section
14(d)(7) of the Act shall be deemed to
apply to such tender offer from the date
of such public announcement.

(3) Information. The information
referred to in subparagraph (2) of this
paragraph is as follows:

(1) The identity of the bidder;

(ii) The identity of the subject
company; and

(lii) The amount and class of
securities being sought and the price or
range of prices being offered therefor.

(4) Announcements not resulting in
commencement. A public announcement
by a bidder through a press release,
newpaper advertisement or public
:l:?tomex;t which lt;nly discloses the

ormation in subparagraphs (4)(i)
through (4)(iii) of this aragraph
concerning a tender offer in which the
consideration consists solely of cash
&nd/or securities exempt from
wsistration under section 3 of the
Securities Act of 1933 shall not be
ofezﬂt\t'ddlo co';mmule the commencement

ender offer under subparagra
(”{AV) of this paragraph. paragraph
(i) The identity of the bidder;

(ii) The identity of the subject
company; and

(iii) A statement that the bidder
intends to make a tender offer in the
future for a class of equity securities of
the subject bank which statement does
not specify the amount of securities of
such class to be sought or the
consideration to be offered therefor.

(5) Pulic Announcement. A public
announcement concerning a tender offer
by a bidder through a press release,
newspaper advertisement or public
statement which states that the offering
will be made only by means of a
prospectus and discloses the name of
the bank and the title of the securities to
be surrendered in exchange for the
securities to be offered and the basis
upon which the exchange may be made
where the consideration consists solely
or in part of securities to be registered
under the Securities Act of 1933 shall
not be deemed to constitute the
commencement of a tender offer under
subparagraph (1)(v) of this paragraph:
Provided, That such bidder files a
registration statement with respect to
such securities promptly after such
public announcement.

(c) Filing and transmission of tender
offer statement—(1) Filing and
transmittal. No bidder shall make a
tender offer if, after consummation
thereof, such bidder would be the
beneficial owner of more than 5§ percent
of the class of the subject bank
securities for which the tender offer is
made, unless as soon as practicable on
the date of the commencement of the
tender offer such bidder:

(i) Files with the Board six copies of a
Tender Offer Statement on Form F-13
(12 CFR 206.82) including all exhibits
thereto:

{ii) Hand delivers a copy of such Form
F-13, including all exhibits thereto;

(A) To the subject bank at its
principal executive office; and

(B) To any other bidder, which has
filed a Form F-13 with the Board
relating to a tender offer that has not yet
terminated for the same class of
securities of the subject bank, at such
bidder’s principal executive office or at
the address of the person authorized to
receive notices and communications
(which is disclosed on the cover sheet of
such other bidder's Form F-13);

{iii) Gives telephonic notice of the
information required by paragraphs
(D(5)(ii) (A) and (B) of this section and
mails by means of first class mail a copy
of such Form F-13, including all exhibits
thereto:

(A) To each national securities
exchange where such class of the
subject bank’s securities is registered
and listed for trading (which may be

based upon information contained in the
subject bank’s most recent Annual
Report on Form F-2 (12 CFR 206.42) filed
with the Board unless the bidder has
reason to believe that such information
is not current) which telephonic notice
shall be made when practicable prior to
the opening of each such exchange; and

{B) To the National Association of
Securities Dealers, Inc. (“"NASD") if such
class of the subject bank's securities are
authorized for quotation in the
NASDAQ interdealer quotation system.

(2) Additional materials. The bidder
shall file with the Board six copies of
any additional tender offer materials as
an exhibit to the Form F-13 required by
this section, and if a material change
occurs in the information set forth in
such Form F-13, six copies of an
amendment to Form F-13 each of which
shall include all exhibits other than
those required by Item 11(a) of Form F-
13 disclosing such change and shall send
a copy of such additional tender offer
material or such amendment to the
subject bank and to any exchange and/
or the NASD, as required by
subparagraph (1) of this paragraph,
promptly but not later than the date
such additional tender offer material or
such change is first published, sent or
given to security holders.

(3) Certain announcements.
Notwithstanding the provisions of
subparagraph (2) of this paragraph, if
the additional tender offer material or
an amendment to Form F-13 discloses
only the number of shares deposited to
date, and/or announces an extension of
the time during which shares may be
tendered, then the bidder may file such
tender offer material or amendment and
send a copy of such tender offer
material or amendment to the subject
bank, any exchange and/or the NASD,
as required by subparagraph (1) of this
paragraph, promptly after the date such
tender offer material is first published or
sent or given to security holders.

(d) Dissemination of certain tender
offers—(1) Materials deemed published
or sent or given. A tender offer in which
the consideration consists solely of cash
and/or securities exempt from
registration under section 3 of the
Securities Act of 1933 shall be deemed
“published or sent or given to security
holders” within the meaning of section
14{d)(1) of the Act if the bidder complies
with all of the requirements of any one
of the following subparagraphs:
Provided, however, That any such
tender offers may be published or sent
or given to security holders by other
methods, but with respect to summary
publication, and the use of stockholder
lists and security position listings
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pursuant to paragraph (e), paragraphs
(d)(1) (ii) and (iii) are exclusive.

(i) Long-form publication. The bidder
makes adequate publication in a
newspaper of long-form publication of
the tender offer.

(ii) Summary publication. (A) The
bidder makes adequate publication in a
newspaper or newspapers of a summary
advertisement of the tender offer; and

(B) Mails by first class mail or
otherwise furnishes with reasonable
promptness the bidder's tender offer
materials to any security holder who
requests such tender offer materials
pursuant to the summary advertisement
or otherwise,

(iii) Use of stockholder lists and
security position listings. Any bidder
using stockholder lists and security
position listings pursuant to paragraph
(e) of this section shall comply with
subparagraphs (1)(i) or (1)(ii) of this
paragraph on or prior to the date of the
bidder's request for such lists or listing
pursuant to paragraph (e}{1) of this
section.

(2) Adequate publication. Depending
on the facts and circumstances involved,
adequate publication of a tender offer
pursuant to this section may require
publication in a newspaper with a
national circulation or may only require
publication in a newspaper with
metropolitan or regional circulation or
may require publication in a
combination thereof: Provided, however,
That publication in all editions of a
daily newspaper with a national
circulation shall be deemed to constitute
adequate publication.

(3) Publication of changes. If a tender
offer had been published or sent or
given to security holders by one or more
of the methods enumerated in
subparagraph (1) of this paragraph a
material change in the information
gubliahed. sent or given to security

olders shall be promptly disseminated
to security holders in a manner
reasonably designed to inform security
holders of such change: Provided,
however, That if the bidder has elected
pursuant to paragraph {e)(6)(i) of this
section to require the subject company
to disseminate amendments disclosing
malerial changes to the tender offer
malerials pursuant to paragraph (e) of
this section the bidder shall disseminate
material changes in the information
published or sent or given to security
holders at least pursuant to paragraph
(e) of thig section,

(e) Dissemination of certain tender
offers by the use of stockholder lists.—
(1) Obligations of the subject bank.
Upon receipt by a subject bank at its
principal executive offices of a bidder’s
written request, meeting the

requirements of paragraph (e)(5) of this
section, the subject shall comply with
the following:

(i) The subject bank shall notify
promptly transfer agents and any other
person who will assist the subject in
complying with the requirements of this
paragraph of the receipt by the subject
bank of a request by a bidder pursuant

to this paragraph.

(if) Tg: subject bank shall promptly
ascertain whether the most recently
prepared stockholder list, written or
otherwise, within the access of the
subject bank was prepared as of a date
earlier than ten business days before the
date of the bidder's request and, if so,
the subject bank shall promptly prepare
or cause to be prepared a stockholder
list as of the most recent practicable
date which shall not be more than ten
business days before the date of the
bidder's request.

(iii) The subject bank shall make an
election to comply and shall comply
with all of the provisions of either
subparagraph (2) or subparagraph (3) of
this paragraph. The subject’s bank’s
election, once made, shall not be
modified or revoked during the bidder’s
tender offer and extensions thereof.

(iv) No later than the second business
day after the date of the bidder's
request, the subject bank shall orally
notify the bidder, which notification
shall be confirmed in writing, of the
subject bank's election made pursuant
to subparagraph (1)(iii) of this
paragraph. Such notification shall
indicate (A) the approximate number of
security holders of the class of securities
being sought by the bidder and, (B) if the
subject bank elects to comply with
subparagraph (2) of this paragraph,
appropriate information concerning the
location for delivery of the bidder’s
tender offer materials and the
approximate direct costs incidental to
the mailing to security holders of the
bidder’s tender offer materials computed
in accordance with subparagraph (7)(ii)
of this paragraph.

(2) Mailing of tender offer materials
by the subject bank. A subject bank
which elects pursuant to subparagraph
(1)(iii) of this paragraph to comply with
the provisions of this paragraph shall
?elxl-form thc;la)cu presal-‘lbed by the

ollowing subparagraphs.

(i) The subject bank shall promptly
contact each participant named on the
most recent security position listing of
any clearing agency within the access of
the subject bank and make inquiry of
each such participant as to the
approximate number of beneficial
owners of the subject bank securities
being sought in the tender offer held by
each such participant.

(ii) No later than the third business
day after delivery of the bidder’s tender
offer materials pursuant to
subparagraph (7)(i) of this paragraph,
the subject bank shall begin to mail or
cause to be mailed by means of first
class mail a copy of the bidder’s tender
offer materials toeach person whose
name appears as a record holder of the
class of securities for which the offer is
made on the most recent stockholder lis!
referred to in subparagraph (1)(ii) of this
paragraph. The subject bank shall use
its best efforts to complete the mailing in
a timely manner but in no event shall
such mailings be completed in a
substantially greater period of time than
the subject bank would complete a
mailing to security holders of its own
materials relating to the tender offer.

(iii) No later than the third business
day after the delivery of the bidder’s
tender offer materials pursuant to
subparagraph (7)(i) of this pargraph, the
subject bank shall begin to transmit or
cause to be transmitted a sufficient
number of sets of the bidder’s tender
offer materials to the participants
named on the security position listings
described in subparagraph (2)(i) of this
paragraph. The subject bank shall use
its best efforts to complete the
transmittal in a timely manner but in no
event shall such transmittal be
completed in a substantially greater
period of time than the subject bank
would complete a transmittal to such
participants pursuant to security
position listings or clearing agencies of
its own material relating to the tender
offer.

(iv) The subject bank shall promptly
give oral notification to the bidder,
which notification shall be confirmed in
writing, of the commencement of the
mailing pursuant to subparagraph (2)(ii)
of this paragraph and of the transmittal
pursuant to subparagraph (2)(iii) of this
paragraph.

(v) During the tender offer and any
extension thereof the subject bank shall
use reasonable efforts to update the
stockholder list and shall mail or cause
to be mailed promptly following each
update a copy of the bidder’s tender
offer materials (to the extent sufficient
sets of such materials have been
furnished by the bidder) to each person
who has become a record holder since
the later of (A) the date of preparation
of the most recent stockholder list
referred to in subpa ph (e)(1)(ii) of
this section or (B) the last preceding
update.

(vi) If the bidder has elected pursuant
to subparagraph (8)(i) of this paragraph
to require the subject bank to
disseminate amendments disclosing
material changes to the tender offer
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*materials pursuant to this paragraph, the
subject bank, promptly following
delivery of each such amendment, shall
mail or cause to be mailed a copy of
pach such amendment to each record
kolder whose name appears on the
shareholder list described in
subparagraphs (1)(ii) and (2)(v) of this
paragraph and shall transmit or cause to
be transmitted sufficient copies of such
amendment to each participant named
on security position listings who
received sets of the bidder's tender offer
materials pursuant to sﬂ;paragraph
(2)(iii) of this paragraph:

(vii) The subject bank shall not
include any communication other than
the bidder's tender offer materials or
amendments thereto in the envelopes or
other containers furnished by the
bidder,

(viii) Promptly following the
termination of the tender offer, the
subject bank shall reimburse the bidder
the excess, if any, of the amounts
advanced pursuant to subparagraph
(6)(iii){C) over the direct cost incidential
to compliance by the subject bank and
its agents in performing the acts
required by this paragraph computed in
accordance with subparagraph (7)(ii) of
this paragraph.

(3) Delivery of stockholder lists and
security position ligtings. A subject
bank which elects pursuant to
subparagraph (1)(iii) of this paragraph to
comply with the provisions of this
paragraph shall perform the acts
prescribed by the following:

_ (i) No later than the third business

day after the date of the bidder's request
the subject bank shall furnish to the
bidder at the subject bank's principal
executive office a copy of the names and
addresses of the record holders on the
most recent stockholder list referred to
In subparagraph (1)(ii) of this paragraph
and a copy of the names and addresses
of participants identified on the most
recent security position listing of any
clearing agency which is within the
access of the subject bank.

(ii) If the bidder has elected pursuant
o subparagraph (8)(i) of this paragraph
'0 require the subject bank to
disseminate amendments disclosing
material changes to the tender offer
materials, the subject bank shall update
the stockholder list by furnishing the
bidder with the name and address of
each record holder named on the
;!orzkholder list, and not previously

urnished to the bidder, promptly after
?:Ch information becomes available to
"¢ subject bank during the tender offer
and any extensions thereof.

}()"] Liability of subject bank and
others. Neither the subject bank nor any

affiliate or agent of the subject bank nor
any clearing agency shall be:

(i) Deemed to have made a solicitation
or recommendation respecting the
tender offer within the meaning of
section 14(d)(4) based solely upon the
compliance or noncompliance by the
subject bank or any affiliate or agent of
the subject bank with one or more
requirements of this section;

(i) Liable under any provision of the
Federal securities laws to the bidder or
to any security holder based solely upon
the inaccuracy of the current names or
addresses on the stockholder list or
securities position listing, unless such
inaccuracy results from a lack of
reasonable care on the part of the
subject bank or any affiliate or agent of
the subject bank.

(iif) Deemed to be an “underwriter"
within the meaning of section {2)(11) of
the Securities Act of 1933 for any
purpose of that Act or any rule or -
regulation promulgated thereunder
based solely upon the compliance or
noncompliance by the subject bank or
any affiliate or agent of the subject bank
with one or more of the requirements of
this paragraph;

(iv) Liable under any provision of the
federal securities laws for the disclosure
in the bidder's tender offer materials,
including any amendment thereto, based

- solely upon the compliance or

noncompliance by the subject bank or
any affiliate or agent of the subject bank
with one or more of the requirements of
this paragraph.

(5) Content of the bidder’s request.
The bidder's written request referred to
in subparagraph (1) of this paragraph
shall include the following:

(i) The identity of the bidder;

(ii) The title of the class of securities
which is the subject of the bidder's
tender offer;

(iii) A statement that the bidder is
making a request to the subject bank
pursuant to subparagraph (1) of this
paragraph for the use of the stockholder
list and security position listings for the
purpose of disseminating a tender offer
to security holders;

(iv) A statement that the bidder is
aware of and will comply with the
provisions of subparagraph (6) of this
paragraph;

(v) A statement as to whether or not it
has elected pursuant to subparagraph
(6)(i) of this paragraph to disseminate
amendments disclosing material
changes to the tender offer materials
pursuant to this paragraph; and

(vi) The name, address and telephone
number of the person whom the subject
bank shall contact pursuant to
subparagraph (1)(iv) of this paragraph.

(6) Obligations of the bidder. Any
bidder who requires that a subject bank
comply with the provisions of
subparagraph (1) of this paragraph, shall
comply with the followinf

(i) The bidder shall make an election
whether or not to require the subject
bank to disseminate amendments
disclosing material changes to the
tender offer materials pursuant to this
paragraph, which election shall be
included in the request referred to in
subparagraph (1) of this paragraph and
shall not be revocable by the bidder
during the tender offer and extensions
thereof.

(ii) With respect to a tender offer
subject to section 14(d)(1) of the Act in
which the consideration consists solely
of cash and/or securities exempt from
registration under section 3 of the
Securities Act of 1933, the bidder shall
comply with the requirements of
paragraph (d)(1)(iii) of this section.

(iii) If the subject bank elects to
comply with subparagraph (2) of this
paragraph:

(A) The bidder shall promptly deliver
the tender offer materials after receipt of
the notification from the subject bank,
as provided in subparagraph (1)(iv) of
this paragraph;

(B) The bidder shall promptly notify
the subject bank of any amendment to
the bidder's tender offer materials
requiring compliance by the subject
bank with subparagraph (2)(vi) of this
paragraph and shall promptly deliver
such amendment to the subject bank
pursuant to subparagraph (7)(i) of this
paragraph;

(C) The bidder shall advance to the
subject bank an amount equal to the
approximate cost of conducting mailings
to security holders computed in
accordance with subparagraph (7)(ii) of
this paragraph:

(D) The bidder shall promptly
reimburse the subject bank for the direct
costs incidental to compliance by the
subject bank and its agents in
performing the act required by this
section computed in accordance with
subparagraph (7)(ii) of this paragraph
which are in excess of the amount
advanced pursuant to subparagraph
(6)(iii)(C) of this paragraph, and

(E) The bidder shal?rmail by means of
first class mail or otherwise furnish with
reasonable promptness the tender offer
materials to any security holder who
requests such materials.

(iv) If the subject bank elects to
comply with subparagraph (3) of this
paragraph:

(A) The subject bank shall use the
stockholder and security position
listings furnished to the bidder pursuant
to subparagraph (3) of this paragraph
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exclusively in the dissemination of
tender offer materials to security
holders in connection with the bidder's
tender offer and extensions thereof;

(B) The bidder shall return the
stockholder lists and security position
listings furnished to the bidder pursuant
to subparagraph (3) of this paragraph
promptly after the termination of the
bidder’s tender offer;

(C) The bidder shall accept, handle
and return the stockholder lists and
security position listings furnished to the
bidder pursuant to subparagraph (3) of
this paragraph to the subject bank on a
confidential basis;

(D) The bidder shall not retain any
stockholder list or security position
listing furnished by the subject bank
pursuant to subparagraph (3) of this
paragraph, or any copy thereof, nor
retain any information derived from any
such list or listing or copy thereof after
the termination of the bidder’s tender
offer;

(E) The bidder shall mail by means of
first class mail, at its own expense, a
copy of its tender offer materials to each
person whaose identity appears on the
stockholder list as furnished and
updated by the subject bank pursuant to
subparagraphs (3)(i) and (3)(ii) of this
paragraph;

(F) The bidder shall contact the
participants named on the security
position listing of any clearing agency,
make inquiry of each participant as to
the appropriate number of sets of tender
offer materials required by each such
participant, and furnish, at its own
expense, sufficient sets of tender offer
materials and.any amendment thereto to
-each such participant for subsequent
transmission to the beneficial owners of
the securities being sought by the
bidder;

(G) The bidder shall mail by means of
first class mail or otherwise furnish with
reasonable promptness the tender offer
materials to any security holder who
requests such materials; and

() The bidder shall promptly
reimburse the subject bank g)t direct
costs incidental to compliance by the
subject bank and its agents in
performing the acts required by this
section computed in accordance with
subparagraph (7)(ii) of this paragraph.

(7) Delivery of materials, computation
of direct costs. (i) Whenever the bidder
is required to deliver tender offer
materials or amendments to tender offer
materials, the bidder shall deliver to the
subject bank at the location specified by
the subject bank in its notice given
pursuant to subparagraph (1)(iv) of this
paragraph a number of sets of the
materials or of the amendment, as the
case may be, at least equal to the

approximale number of security holders
specified by the subject bank in such
notice, together with appropriate
envelopes or other containers therefor:
Provided, however, That such delivery
shall be deemed not to have been made
unless the bidder has complied with
subparagraph (6)(iii)(C) of this
paragraph at the time the materials or
amendments, as the case may be, are
delivered.

(ii) The approximalte direct cost of
mailing the bidder's tender offer
materials shall be computed by adding
(A) the direct cost incidental to the
mailing of the subject bank’s last annual
report to shareholders (excluding
employee time), less the costs of
preparation and printing of the report,
and postage, plus (B) the amount of first
class postage required to mail the
bidder's tender offer materials. The
approximate direct costs incidental to
the mailing of the amendments to the
bidder's tender offer materials shall be
computed by adding (C) the estimated
direct costs of preparing mailing labels,
or updating shareholder lists and of
third party handling charges plus (D) the
amount of first class postage required to
mail the bidder's amendment. Direct
costs incidental to the mailing of the
bidder's tender offer materials thereto
when finally computed may include all
reasonable charges paid by the subject
bank to third parties for supplies or
services, including costs attendant to
preparing shareholder lists, mailing
labels, handling the bidder’s materials,
contacling participants named on
security position listings and for
postage, but shall exclude indirect costs,
such as employee time which is devoted
to either contesting or supporting the
tender offer on behalf of the subject
bank. The final billing for direct costs
shall be accompanied by an appropriate
accounting in reasonable detail.

() Disclosure requirements with
respect to tender offers—{1) Information
required on date of commencement—{i)
Long-form publication. If a tender offer
is published. sent or given to security
holders on the date of commencement
by means of long-form publication
pursuant to paragraph (d)(1)(i) of this
section such long-form publication shall
include the information required by
subparagraph (5)(i) of this paragraph.

(i1) Summary publication. If a tender
offer is published, sent or given to
security holders on the date of
commencement by means of summary
publication pursuant to paragraph
{d)(1)(ii) of this section:

(A) The summary advertisement shall
contain and shall be limited to, the
information required by subparagraph
(5)(ii) of this paragraph; and

(B) The tender offeér materials
furnished by the bidder upon the request
of any security holder shall include the
information required by subparagraph
(5)(1) of this paragraph.

(iii) Use of stockholder lists and
securily position listings. If a tender
offer is published or sent or given to
security holders on the date of
commencement by the use of
stockholder lists and security position
listings pursuant to paragraph {d){1)(iii)
of this section:

(A) Either (1) the summary
advertisement shall contain, and shall
be limited to the information required by
subparagraph (5)(ii) of this paragraph, or
(2) if long-form publication of the tender
offer is made, such long-form
publication shall include the information
required by subparagraph (5)(i) of this
paragraph, and

(B) The tender offer materials
transmitted to security holders pursuant
to such lists and security position
listings and furnished by the bidder
upon the request of any security holder
shall include the information required
by subparagraph (5)(i) of this paragraph.

(iv) Other tender offers. If a tender
offer is published or sent or given to
security holders other than pursuant to
paragraph (d)(1) of this section the
tender offer materials that are published
or sent or given to security holders on
the date of commencement of such offer
shall include the information required
by subparagraph (5)(i) of this paragraph.

(2) Information required in summary
advertisement made after
commencement. A summary
advertisement published subsequent to
the date of commencement of the tender
offer shall include at least the
information specified in subparagraphs
(5)(i)(A)~D) and (5)(ii)(D) of this
paragraph.

(3) Information required in other
tender offer materials published ofter
commencement. Except for summary
advertisements described in
subparagraph (2) of this paragraph and
tender offer materials described in :
subparagraphs (1)(ii)(B) and (1)(iii)(B) o!
this paragraph, additional tender offer
malerials published, sent or given to
security holders subsequent to the date
of commencement shall include the
information required by subparagraphs
(5)(i) of this paragraph and may omit
any of the information required by
subparagraphs (5)(i)(E-H) of this
paragraph which has been previously
furnished by the bidder in connection
with the tender offer.

(4) Material changes. A material
change in the information published or
sent or given to security holders shall be




Federal Register / Vol. 46, No. 25 / Friday, February 6, 1981 / Rules and Regulations

11247

promptly disclosed to security holders in
additional tender offer materials.

(5) Information to be included—{i)
Long-form publication and tender offer
materials. The information required to
be disclosed by subparagraphs (1)(i),
(1)(i1)(B), (1)(iii)(A)(b) and (1)(iv) of this
paragraph shall include the following:

{A) The identity of the holder;

(B} The identity of the lub}ect bank;
(C) The amount of class of securities
being sought and the type and amount of

consideration being offered therefor;

(D) The scheduled expiration date of
the tender offer, whether the tender
offer may be extended and, if so, the
procedures for extension of the tender
offer;

(E) The exact dates prior to which,
and after which, security holders who
deposit their securities will have the
right to withdraw their securities
pursuant to section 14{d)(5) of the Act
and paragraph (g) of this section and the
manner in which shares will be
accepted for payment and in which
withdrawal may be effected;

(F) If the tender offer is for less than
all the outstanding securities of a class
of equity securities and the bidder is not
obligated to purchase all of the
securities tendered, the period or
periods, and in the case of the period
from the commencement of the offer, the
date of the expiration of such period
during which the securities wiil be taken
up pro rata pursuant to Section 14(d)(6)
of the Act or paragraph (h) and the
present intention or plan of the bidder
with respect to the tender offer in the
event of an oversubscription by security
holders:

(G) The disclosure required by Items
1(c): 2 (with respect to persons other
than the bidder, excluding sub-items (b)
and (d)); 3; 4; 5; 6; 7; 8; and 10 of Form F-
13 (12 CFR 206.82) or a fair and adequate
summary thereof; Provided, however,
That negative responses to any such
item or sub-item of Form F-13 need not
be included; and

(H) The disclosure required by Item 9
of Form F-13 or a fair and adequate
Summary thereof. If the information
required by Item 9 is summarized,
appropriate instructions shall be
included stating how complete financial
information can be obtained.

() Summary publication. The
information required to be disclosed by
subparagraphs (1)(ii)(A) and
(1)(iii)}{A)(a} of this paragraph in a
fummary advertisement is as follows:

(A) The information required by
subparagraph (5)() (A) through (F) of

nis para; .
II(B) If the tender offer is for less than
o the outstanding securities of a class
Y equity securities, a statement as to

whether the purpose or one of the
purposes of the tender offer is to acquire
or influence control of the business of
the subject bank;

(C) A statement that the information
required by subparagraph (5)(i)(G) of
this paragraph is incorporated by
reference into the summary
advertisement;

(D) Appropriate instructions as to how
security holders may obtain promptly, at
the bidder's expense, the bidder's tender
offer materials; and

(E) In a tender offer published or sent
or given to security holders by the use of
stockholder lists and security position
listings pursuant to paragraph (d){1)(iii)
of this section a statement that a request
is being made for such lists and listings
and that tender offer materials will be
mailed to record holders and will be
furnished to brokers, banks and similar
persons whose name appears or whose
nominee appears on the list of
stockholders or, if applicable, who are
listed as participants in a clearing
agency's security position listing for
subsequent transmittal to beneficial
owners of such securities,

(iii) No transmittal letter. Neither the
initial summary advertisement nor any
subsequent summary advertisement
shall include a transmittal letter
(whereby securities of the subject bank
which are sought in the tender offer may
be transmitted to the bidder or its
depository) or any amendment thereto.

(g) Additional withdrawal rights—(1)
Rights. In addition to the provisions of
section 14(d)(5) of the Act, any person
who has deposited securities pursuant
to a tender offer has the right to
withdraw any such securities during the
following periods:

(i) At any time until the expiration of
15 business days from the date of
commencement of such tender offer; and

{ii) On the date and until the
expiration of ten business days
following the date of commencement of
another bidder's tender offer other than
pursuant to paragraph (b)(2) of this
section for securities of the same class:
Provided, That the bidder has received
notice or otherwise has knowledge of
the commencement of such other tender
offer: And, provided further, That
withdrawal may only be effected with
respect to securities which have not
been accepted for payment in the
manner set forth in the bidder’s tender
offer prior to the date such other tender
offer is first published, sent or given to
security holders.

(2) Computation of time periods. The
time periods for withdrawal rights
pursuant to this section shall be
computed on a concurrent, as opposed
to @ consecutive basis,

(8) Knowledge of competing offer. For
the purposes of this section, a bidder
shall be presumed to have knowledge of
another tender offer, as described in
subparagraph (1)(ii) of this paragraph,
on the date such bidder receives a copy
of the Form F-13 (12 CFR 206.82)
pursuant to paragraph (c) of this section
from such other bidder.

(4) Notice of withdrawal. Notice of
withdrawal pursuant to this paragraph
shall be deemed to be timely upon the
receipt by the bidder's depository of a
written notice of withdrawal specifying
the name(s) of the tendering
stockholder(s), the number or amount of
the securities to be withdrawn and the
name(s) in which the certificate(s) is
(are) registered, if different from that of
the tendering security holder(s). A
bidder may impose other reasonable
requirements, including certificate
numbers and a signed request for
withdrawal accompanied by a signature
guarantee, as conditions precedent to
the physical release of withdrawn
securities,

(h) Exemption from statulory pro rata
requirements. The limited pro rata
provisions of section 14{d)(6) of the Act
shall not apply to any tender offer for
less than all the outstanding securities
of the class for which the tender offer is
made to the extent that the bidder
provides in the tender offer materials
disseminated to security holders on the
date of commencement of the tender
offer that in the event more securities
are deposited during the period(s)
described in subparagraphs (1) and/or
(2) of this paragraph than the bidder is
bound or willing to accept for payment,
all securities deposited during such
period(s) will be acceptable for payment
as nearly as practicable on a pro rata
basis, disregarding fractions, according
to the number of securities deposited by
each depositor.

(1) Any period which exceeds ten
days from the date of commencement of
the tender offer.

(2) Any period which exceeds ten
days from the date that notice of an
increase in the consideration offered is
first published, sent or given to security
holders.

(i) Solicitations /recommendalions
statements with respect to certain
tender offers—(1) Filing and transmittal
of recommendation statement. No
solicitation or recommendation to
security holders shall be made by
recommendation to security holders
shall be made by any person described
in subparagraph (4) of this paragraph
with respect to & tender offer for such
securities unless as soon as practicable
on the earliest date such solicitation or
recommendation is first published or
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sent or given to security holders such
person complies with the following
subparagraphs,

(i) Such person shall file with the
Board six copies of a Tender Offer
Solicitation/Recommendation Statement
on Form F-12 (12 CFR 206.81) including
all exhibits thereto; and

{ii) If such person is either the subject
bank or an affiliate of the subject bank,

(A) Such person shall deliver a copy
of the Form F-12 to the bidder at its
principal office or at the address of the
person authorized to receive notices and
communications (which is set forth on
the cover sheet of the bidder’s Form F-
13 (12 CFR 206.82) filed with the
Commission; and

(B) Such person shall &Ive telephonic
notice (which notice to the extent
possible shall be given prior to the
opening of the market) of the
information required by Items 2 and 4(a)
of Form F-12 and shall mail a copy of
the Form to each national securities
exchange where the class of securities is
registered and listed for trading and, if
the class is authorized for quotation in
the NASDAQ interdealer quotation
system, to the National Association of
Securities Dealers, Inc. (“"NASD").

(iii) If such person is neither the
subject bank nor an affiliate of the
subject bank,

(A) Such person shall mail a copy of
the schedule to the bidder at its
principal office or at the address of the
person authorized to receive notices and
communications (which is set forth on
the cover sheet of the bidder's Form F-
13 filed with the Board), and

(B) Such person shall mail a copy of
the Form to the subject bank at its
principal office.

(2) Amendments. If any material
change occurs in the information set
forth in the Form F-12 required by this
section, the person who filed such Form
F-12 shall:

(i) File with the Board six copies of an
amendment on Form F-12 disclosing
such change promptly, but not later than
the date such material is first published,
sent or given to security holders; and

(ii) Promptly deliver copies and give
notice of the amendment in the same
manner as that specified in
subparagraph (1)(ii) or subparagraph
(1)(iii) of this paragraph, whichever is
applicable; and

(iii) Promptly disclose and
disseminate such change in a manner
reasonably designed to inform security
holders of such change.

(3) Information required in
solicitation or recommendation. Any
solicitation or recommendation to
holders of a class of securities referred
to in section 14(d)(1) of the Act with

respect to a tender offer for such
securities shall include the name of the
person making such solicitation or
recommendation and the information
required by Items 1, 2, 3(b), 4, 6,7 and 8
of Form F~12 or a fair and adequate
summary thereof: Provided, however,
That such solicitation or
recommendation may omit any such
information previously furnished to
security holders of such class of
securities by such person with respect to
such tender offer.

(4) Applicability. (i) Except as is
provided in subparagraphs (4)(ii) and (5)
of this paragraph, paragraph (i) shall
only apply to the following persons:

(A) The subject bank, any director,
officer, employee, affiliate or subsidiary
of the subject bank;

(B) Any record holder or beneficial
owner of any security issued by the
subject bank, by the bidder, or by any
affiliate of either the subject bank or the
bidder; and

(C) Any person who makes a
solicitation or recommendation to
security holders on behalf of any of the
foregoing or on behalf of the bidder
other than by means of a solicitation or
recommendation to security holders
which has been filed with the board
pursuant to this paragraph or paragraph
(c) of this section.

(ii) Notwithstanding paragraph (4)(i)
of this paragraph, paragraph (i) shall not
apply to the following persons:

(A) A bidder who has filed a Form P-
13 pursuant to paragraph (c) of this
section;

(B) Attorneys, banks, brokers,
fiduciaries or investment advisers who
are not participating in a tender offer in
more than a ministerial capacity and
who furnish information and/or advice
regarding such tender offer to their
customers or clients on the unsolicited
request and such customers or clients or
solely pursuant to a contract or a
relationship providing for advice to the
customer or client to whom the
information and/or advice is given.

(5) Stop-look-and-listen
communication. Paragraph (i) shall not
apply to the subject bank with respect to
a communication by the subject bank to
its security holders which only:

(i) Identifies the tender offer by the
bidder;

(ii) States that such tender offer is
under consideration by the subject
bank's board of directors and/or
management;

(iii) States that on or before a
specified date (which shall be no later
than 10 business days from the date of
commencement of such tender offer) the
subject bank will advise such security
holders of (A) whether the subject bank

recommends acceptagnce or rejection of
such tender offer; expresses no opinion
and remains neutral toward such tender
offer; or is unable to take a position with
respect to such tender offer and (B) the
reason(s) for the position taken by the
subject bank with respect to the tender
offer (including the inability to take a
position); and

{iv) Requests such security holders to
deter making a determination whether
to accept or reject such tender offer until
they have been advised of the subject
bank's position with respect thereto
pursuant to subparagraph (5)(iii) of this
paragraph.

(6) Statement of management's
position. A statement by the subject
bank of its position with respect to s
tender offer which is required to be
gublishad or sent or given to security

olders pursuant to paragraph (m) of
this section shall be deemed to
constitute a solicitation or
recommendation within the meaning of
this section and section 14(d)(4) of the
Act.

()-{1) [Reserved]

{m) Unlawful tender offer practices
No person who makes a tender offer
shall: :

(1) Hold such tender offer open for
less than twenty business days from the
date such offer is first published or sent
or given to security holders.

(2) Increase the offered consideration
or the dealer’s soliciling fee to be given
in tender offer unless such tender offer
remains open for at least ten business
days from the date that notice of such
increase is first published, sent or given
to security holders.

(3) Fail to pay the consideration
offered or return the securities deposited
by or on behalf of security holders
promptly after the termination or
withdrawal of a tender offer.

(4) Extend the length of a tender offer
withoul issuing a notice of such
extension by press release or other
public announcement, which notice shall
include disclosure of the approximate
number of securities deposited to date
and shall be issued no later than the
earlier of (i) 8:00 a.m. Eastern time, on
the next business day after the
scheduled expiration date of the offer or
(if), if the class of securities which is the
subject of the tender offer is registered
on one or more national securities
exchanges, the first opening of any one
of such exchanges on the next business
day after the scheduled expiration date
of the offer.

(5) Position of subject bank. As a
means reasonably designed to prevent
fraudulent, deceptive or manipulative
acts or practices within the meaning of
section 14(e) of the Act, the subject
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bank, no later than 10 business days
from the date the tender offer is first
published or sent or given, shall publish,
send or give 1o security holders a
statement disclosing that the subject
bank:

(i) Recommends ecceplance or
rejection of the bidder's tender offer;

(ii) Expresses no opinion and is
remaining neutral toward the bidder's
tender offer; or

{iii) Is unable to take a position with
respect to the bidder’s'tender offer, Such
statement shall also include the
reason(s) for the position (including the
inability to take & position) disclosed
therein.

(6) Material change. If any material
change occurs in the disclosure required
by this section, the subject bank shall
promptly publish, send or give a
statement disclosing such material
change to security holders.

(n) Material Change, If any material
change occurs in the facts set forth in
the statement required by paragraph
(c){1) of this section, the person who
filed such statement shall promptly file
with the Board an amendment disclosing
such change.

(o} Restrictions on Control Persons:
When a person makes a tender offer for,
or a request or invitation for tenders of,
any class of equity securities of a bank
registered pursuant to section 12 of the
Act, and such person has filed a
statement with the Board pursuant to
this section, any other person
controlling, or controlled by or under
common control with (*control person™),
the issuing bank shall not thereafter,
during the period such tender offer,
request or invitation continues, purchase
any class of equity securities of the
i8suing bank unless:

(1) The control person has filed with
'ne Board a statement containing the
niormation specified below with
respect to any proposed purchases:

(i) The title and amount of equity
Securities to be purchased, the names of
the persons or classes or persons from
whom. and the market in which, the
securities are to be purchased, including
‘e name of any exchange on which the
purchase is to be made;

(ii) The purpose for which the
purchase is 10 be made and any plan or
Proposal for the disposition of such
ecurities; and

[HL) Ihe source and amount of funds
or other consideration used or to be
used in making the purchases, and if any
P'!f' of the purchase price or proposed
purchase price is represented by funds
:Jr mho; consideration borrowed or
VJ'”“r'rvwnse obtained for the purpose of
‘equiring, holding, or trading the
‘ecurities, a description of the

transaction and the names of the parties
thereto.

(2) The control person has at any time
within the past 6 months sent or given to
the equity security holders of the issuing
bank the substance of the information
contained in the statement required by
paragraph (o0)(1) of this section and a
copy has been filed with the Board.

§ 206.41 [Amended)

(8) Section 206.41 (Form F-1) is
amended by removing subsection (b) of
Item 10 in its entirety.

§206.42 [Amended]

(7) Section 206.42 (Form F-2) is
corrected by (a) changing the word
“appropriate” in paragraph (g) of Item 3
to “approximate;"and (b) adding the
phrase “per share" between the words
"and" and "dividends” in the first
sentence of instruction (2) to Item 4.

§ 206,44 [Amended]

(8) Section 206.44 (Form F-4) is
corrected by: (a) removing footnote (1)
from Part B; (b) changing the references
in Part C to footnote 2 to footnote 1.

§206.51 [Amended)

(9) Section 208,51 (Form F-5) is
amended by (a) removing the phrase
“the management of' in Item 3,
paragraphs (1) and (2); (b) removing the
word "management” in Item 3(a),
paragraph 1, Item 4(4), paragraphs (1)
and (2), Item 6 and adding the word
"bank"; and; [c) removing the phrase,
“of management™ in Item 8.

(10) Section 208.51 would be amended
by revising the title of the section and
the Form F-5; paragraph (c) of item 5
and paragraph (i) of item 6 is
redesignated as paragraph (j) and a new
paragraph (i) of item 6 is added, all to
read as follows:

§ 206.51 Form for proxy statement or
statement where the bank does not sollcit
proxies (Form F-5).

Board of Governors of the Federal Reserve
System

Form F-5.—Proxy Statement or Statement
Where Management Does Not Solicit Proxies

- . . - -
Item§.* * *

(C) If action Is to be taken with respect to
the election of directors and if the persons

* solicited have cumulative voting rights, (1)

make a statement that they have such rights,
(2) briefly describe such rights, (3) state
briefly the conditions precedent to the
exercise thereof, and (4) If discretionary
authority to cumulate votes s sclicited, so
indicate.

Item & Directors and Principal Officers.
» » » » »

(1) Shares voted at last meeting. With
respect to those classes of voting stock which
participated in the election of directors at the
most recent meeting at which directors were
elected: -

(1) State in an introductory paragraph the
percentage of shares present at the meeting
and voting or withholding authority to vote in
the election of directors; and (2) disclose in
tabular format, following such introductory
paragraph, the percentage of total shares casl
for and withold from the vote for or, where
applicable, cast against, each nominee, which
respectively, were voted for and withheld
from the vote for, or voted against, such
nominee. When groups of classes or series of
classes vote together in the election of &
director of directors, they shall be treated as
a single class for the purpose of the preceding
senlence,

Instructions. 1. Calculate the percentage of
shares present at the meeting and voting or
withholding authority to vote in the election
of directors, referred to in paragraph g(1), by
dividing the total shares cast for and
withheld from the vote for or, where
applicable. voted against, the director in
respect of whom the highest aggregate
number of shares was cast by the total
number of shares outstanding which were
eligible to vote as of the record date for the
meeting.

(2) No Information need be given in
response o ltem 6{g) unless, with respect to
any class of voting stock (or group of classes
which voted together), 5 percent or more of
the total shares cast for and withheld from
the vote for or, where applicable, cast against
any nominee were withheld from the vote for
or case against such nominee.

(3) If a bank elects less than the entire
board of directors annually, disclosure is
required as to all directors if 5 percent or
more of the total shares cast for and withheld
from, the vote for, or where applicable, cast
against any incumbent director were
withheld from, or cast against the vote for
such director at the meeling at which he was
mosl recently elected.

(4) No information need be given in
rosponse to Item 6(g) if the bank has
previously furnished to its security holders a
report of the results of the most recent
meeting of security holders at which directors
were elected which includes: {1) A
description of each matter voted upon ut the
meeting and a statement of the percentage of
the shares voting which were voted for and
against each such matter; and (2) the
information which would be called for by this
Item 6(g). if & bank has previously furnished
such results to its security holders, this fact
should be set forth in the bank’s cover letter
accompanying the filing of preliminary proxy
materials with the Board.

§ 206,53 [Redesignated as § 206.81 and
Revised]

(8) Section 206.53 (Form F-12) is
redesignated as § 206.81 (Form F-12)
and would be revised as follows:
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§ 206.81 Form for statement to be filed
pursuant to Section 13(d)(4) of the
Securities and Exchange Act of 1934 (Form
F-12)

Board of Governors of the Federal Reserve
System

Form F-12—Solicitation/Recommendation
Statement Pursuant to Section 14(d){4) of the
Securities Exchange Act of 1934

(Amendment No. )

(Name of Subject Bank)

(Name of Person(s) Filing Statement)

(Title of Class of Securities)

(CUSIP Number of Class of Securities)

(Name, address and telephone number of
person authorized to receive notice and
communications on behalf of the person(s)
filing statement)

Instructions: Six copies of this statement
including all exhibits, should be filed with the
Board.

General Instructions: A. The items numbers
and captions of the items shall be Included
but the text of the items is to be omitted. The
answers to the items shall be so prepared as
to indicate clearly the coverage of the items
without referring to the text of the items.
Answer every item. If an item Is inapplicable
or the answer s in the negative so state,

(B} Information contained in exhibits to the
statement may be incorporated by reference
in answer or partial answer to any item or
sub-item of the statement unless it would
render such answer misleading, incomplete,
unclear or confusing. Material incorporated
by reference shall be clearly identified in the
reference by page, paragraph, caption or
otherwise. An express statement that the
specified matter is incorporated by reference
shall be made at the particulur place in the
statement where the information Is required.
A copy of any information or a copy of the
pertinent pages of a document confuining
such information which is incorporated by
reference shall be submitted with this
statement as an exhibit and shall be deemed
to be filed with the Board for all purposes of
the Act.

Item 1. Security and Subject Company.
State the title of the class of equity, Securities
to which this statement relates and the name
and the address of the principal executive
offices of the subject bank.

{tem 2. Tender Offer of the Bidder. Identify
the tender offer to which this stalement
relates, the name of the bidder and the
address of its principal executive offices or, if
the bidder is a natural person, the bidder's
residence or business address (which may be
based on the bidder's Form F-13 (12 CFR
206.82) filed with the Board),

Item 3. Identity and Background. () State
the name and business address of the person
filing this statement,

{b) If material, describe any contract,
sgrecement, arrangement or understanding
and any actual or potential conflict of interest
between the person filing this statement or its

 affiliates and: (1) The subject bank, its

executive officers, directors or affilintes; or
(2) the bidder, its executive officers, directors
or affiliates.

Instruction: If the person filing this
statement is the subject bank and if the
materiality requirement of Item 3(b) if
upplicable to any contract, agreement,
arrangement or understanding between the
subject bank or any affiliate of the subject
bank and any executive officer or director of
the subject bank, it shall not be necessary to
intlude & description thereof in this
statement, or in any solicitation or
recommendation published, sent or given to
security holders if such information, or
information which does not differ materially
from such information, has been disclosed in
any proxy statement, report or other
communication sent within one year of the
filing date of this statement by the subject
bank to the then holders of the securities and
has been filed with the Board: Provided, That
this statement and the solicitation or
recommendation published, sent or given to
security holders shall contain specific
reference to such proxy statement, report or
other communication and that & copy of the
pertinent portion(s) thereof is filed as an
exhibit to this statement.

Item 4. The Solicitation or
Recommendation. (a) State the nature of the
solicitation or the recommendation. If this
stalement relates to a recommendation, state
whether the person filing this statement is
advising security holders of the securities
being sought by the bidder to accept or reject
the tender offer or to take other action with
respect to the tender offer and, if so, furnish a
description of such other action being
recommended. If the person filing this
statement is the subject bank and a
recommendation is not being made, state
whether the subject bank is either expressing
no opinion and is remaining neutral toward
the tender offer or is unable to take & position
with respect to the tender offer.

(b) State the reason(s) for the position
(including the inability to take a position)
stated in (a) of this Item.

Instruction: Conclusory statement such as
*The tender offer is in the best interest of
shareholders,” will not be considered
sufficient disclosure in response to item 4{b).

Item 5. Persons Retained, Employed or To
Be Compensated. ldentify any person or class
of persons employed, retained or to be
compensated by the person filing this
statement or by any person on its behalf, to
make solicitations or recommendations to
security holders and describe briefly the
terms of such employment, retainer or
arrangement for compensation.

Item 8. Recent Transactions and Intent
With Respect To Securities. (4) Describe any
transaction in the securities referred to in
Item 1 which was affected during the past 60
days by the person(s) named (n response to
Item 3{a) and by any executive officer,
director, affiliate or subsidiary of such
person(s).

{b) To the extent known by the person
filing this statement, state whether the
persons referred to In Iem 6(a) presently
intend to tender to the bidder, sell or hold
securities of the class of securities being

sought by the bidder which are held of record
or bepeficially owned by such person.

Item 7. Certain Negotiations end
Transactions by the Subject Bank. (a) If the
mon filing this statement is the subject

k, state whether or not any negotiation is
being undertaken or is underway by the
subject bank in response to the tender offer
which relates to orawould result in:

{1) An extraordinary transaction such as a
merger or reorganization, involving the
subject bank, or any subsidiary of the subject
bank;

(2) A purchase, sale or transfer of a
material amount of assets by the subject
bank or any subsidiary of the subject bank;

(3) A tender offer for or other acquisition of
securities by or of the subject bank: or

(4) Any material change in the present
capitalization or dividend policy of the
subject bank.

Instruction. If no agreement in principle
has yet been reached, the possible terms of
any transaction or the parties thereto need
not be disclosed if in the opinion of the Board
of Directors of the subject bank such
disclosure would jeopardize continuation of
such negotiations. In such event, disclosure
that negotiations are being undertaken or are
underway and are in the preliminary stages
will be sufficient.

(b) Describe uny transaction, board
resolution, agreement in principle, or a signed
contract in response 1o the tender offer, other
than one described pursuant to Item 3(b) of
this statement, which relates to or would
result in one or more of the matters referred
to in Item 7{a) (1), (2). (3) or (4).

Item 8. Additional Information To Be
Furnished. Furnish such additional
information, if any, asmay be necessary to
make the required statements, in light of the
circumstances under which they are made,
not materially misleading.

item 8. Material To Be Filed as Exhibits
Furnish a copy of: (a) Any written solicitation
or recommendation which is published or
sent or given to security holdess in
connection with the solicitation or
recommendation referred to in Item 4.

{b) If any oral solicitation or
recommendation to security holders is to be
made by or on behalf of the person filing this
statement, any written instruction, or other
material which is furnished to the persons
making the actual oral solicitation or
recommendation for their use, directly or
indirectly, in connection with the solicitation
or recommendation.

(¢) Any contract, agreement, arrangemen!
or understanding described in ltem 3(b) or the.
pertinent portion{s) of any proxy statement.
report or other communication referred to in
Item 3(b).

Signature. After reasonable inquiry snd 10
the best of my knowledge and belief, I certify
that the information set forth in this
statement Is trug, complete and correct

(Date)

(Signature)

(Name and Title)
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Instruction. The original statement shall be
signed by each person on whose behalf the
statement is filed or his authorized
representative, If the statement is signed on
behalf of @ person by his authorized
representative (other than an executive
officer of a corporation or bank or a general
partner of a partnership), evidence of the
representative’s authority to sign on behalf of
such person shall be filed with the statement.
The name and any title of each person who
signs the statement shall be typed or printed
beneath his signature.

§206.54 [Redesignated as § 206.82 and
Amended]

(9) Section 206.54 (Form F-13) is
redesignated § 206.82 and the title,
General Instructions B and C and
Instruction No. 2 of Item 6 would be
revised as follows:

§206.862 Statement to be filed pursuant to
Section 14(d)(1) of the Securities Exchange
Act of 1934 (Form F-13),

General Instructions, A,

B. Information in exhibits to the statement
may be incorporated by reference in answer
or partial answer to any item or sub-item of
the statement unless it would render such
answer misleading, incomplete, unclear or
confusing. Material incorporated by reference
shall be clearly identified in the reference by
page, parugraph, caption or otherwise. An
express statement that the specified matter is
incorparated by reference shall be made at
the particular place in the statement where
the information is required. A copy of any
information or a copy of the pertinent pages
of a document containing such information
which is incorporated by reference shall be
submitted with this statement as an exhibit
and shall be deemed to be filed with the
Comptroller for all purposes of the Act.

C. If the statement is filed by a partnership,
limited partnership, syndicate or other group,
the information called for by Items 2-7,
inclusive, shall be given with respect to: (i)
Each partner of such partnership: (1i) each
partner who Is denominated as a general
partner or who functions as a general partner
of such limited partnership; (iil) each member !
of such syndicate or group; and {iv) each
person controlling such partner or member. If
the statement is filed by a bank or
torporation, or if a person referred to in (i),
(11}, (iii) or {iv) of this Instruction is a bank or
L ')"poralinn. the information called for by the
above mentioned items shall be given with
respect to: (@) Each Executive officer and
director of such bank or corporation: (b) each
person cantrolling such bank or corporation;
and (c) each executive officer and director of
any bank or corporation ultimately in control
of such bank or corporation. A response to an
llem In the statement is required with respect
1o the bidder and to all other persons referred
' in this instruction unless such item
Specifies to the contrary.

ltem 6. Interest in securities of the subject
bank.

Instructions 1. * * *

2. If the information required by Item 6(b) of
this Form is available to the bidder at the time
this statement is initially filed with the Board
pursuant to paragraph (d){1)(i) of this section,
such information should be included in such
initial filing, However, if such information is
not available to the bidder at the time of such
initial filing, it shall be filed with the Board
promptly but in no event later than two
business days after the date of such filing
and, if material, shall be disclosed in a
manner reasonably designed to inform
security holders. The procedure specified by
this instruction is provided for the purpose of
maintaining the confidentiality of the tender
offer in order to avoid possible misuse of
inside information,

» » . . -

(11) Section 206.104 is added to read
as follows:

§ 206.104 Board policy regarding issuer
tender offer and going private transactions.

The Board is not proposing to amend
Regulation F to conform it to the
Securities and Exchange Commission's
“issuer tender offer” regulation. The
Board must approve any reduction in the
amount, or the retirement of any part of
a member bank's common or preferred
capital stock pursuant to section 9 of tHe
Federal Reserve Act, 12 U.S.C. 324(i)
{1870). The Board also notes that issuer
tender offers are very rare among
member banks. Therefore, instead of
adopting substantially similar
regulations to Rule 13e—4 and Schedule
13E~101, the Board will withhold its
approval to the reduction in the amount
or the retirement of any part of a
member bank's equity securities
registered under Section 12 of the Act
unless the requirements of rules 13e—4
and 13e-101 are met in all material
respects. Also, the Board is not
proposing to amend Regulation F to
conform it to the Commission's “going
private” regulations. The Board notes
that its supervisory powers under the
Federal Reserve Act make those
member bank Issuers with classes of
equity securities registered pursuant to
Section 12 subject to more extensive
regulatory oversight than most issuers
subject to Commission’s jurisdiction.
Pursuant to Section 9 of the Federal
Reserve Act, the Board must approve
substantially all of the corporate
transactions involving member banks
subject to Rule 13e-3. Instead of
adopting the Commission's “'goi
private” regulations the Board will
withhold its approval to any Rule 13e-3
type corporate transaction unless the

requirements of rules 13e-3 and 13e-100
are mel in all material respects. See, 45
FR 71575 (Oct. 29, 1880).

By order of the Board of Governors,
January 28, 1981.
Theodore E. Allison,
Secretary of the Board.
[FR Doc. 51-4218 Filed 3-5-81; K4S mm)
BILLING CODE 6210-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 292

|Docket No. RM79-54; Order No. 70-D)

Order Amending Regutations

Issued: January 28, 1981.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order Amending Regulations.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
hereby adopts an order amending
regulations. The Order amends § 292.206
of the Commission's rules which
establishes the ownership criteria for
qualifying facilities. The Order enables
certain “electric utilities” which are not
“primarily engaged in the generation or
sale of electric energy” to own up to 100

| percent of a qualifying facility.

EFFECTIVE DATE: January 28, 1981.

FOR FURTHER INFORMATION CONTACT:

Glenn Berger, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol
Street, NE., Washington, D.C. 20426
(202) 357-8033

or

Michael Kessler, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol
Street, NE., Washington, D.C. 20426
(202) 357-8033

The Federal Energy Regulatory
Commission (Commission) has the
authority to certify small power
production and cogeneration facilities as
qualifying facilities, pursuant to
§ 292.207 of the Commission's rules.
Qualifying status exempts qualifying
facilities from regulation under certain
provisions of the Federal Power Act
(FPA),* from regalation under the Public

118 CF.R. § 202.601.
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Utility Holding Company Act of 1935
(PUHCA)® and from certain state law
and regulation *and allows such
facilities to obtain the “avoided cost™
rate for power purchased by an electric
utility.

Recent applications to the
Commission by persons seeking
qualifying status have raised the issue of
whether the 50 percent ownership
restriction for electric utilities other than
those generating power solely from
cogeneration or small power production,
established in § 292.208(b) of the
Commission's rules, is consistent with
the general rules of ownership
established in section 201 of the Public
Utility Regulatory Policies Act (PURPA)
and § 292.206(a) of the Commission's
rules,

Section 8{22) of the FPA, as amended
by section 201 of PURPA, broadly
defines an “electric utility” as “any
person or State which sells electric
energy”. Section 3{17)(C)(ii) of the FPA,
as amended by section 201 of PURPA,
requires that a qualifying facility be
“owned by a person not primarily
engaged in the generation or sale of
eleclric power {other than electric power
solely from cogeneration facilities or
small power on facilities)”
(emphasis added). This requirement is
implemented in § 292.206(a) of the
Commission's rules. Section 292.206(b)
of the Commission’s rules, provides,
inter alia, that a facility of which an
electric utility or utilities, or an electric
utility holding company or companies,
or any combination thereol, owns more
than 50 percent of the equity interest
canno! obtain gualifying status.

Thus, a cogeneration or small power
production facility of which an electric
utility or utilities, or an electric utility
holding company or companies, or any
combination thereof, owns more than 50

cent of the equity interest, can be a
ualifying facility only if all of the
power gererated and sold by the parent
utility or holding company is generated
from cogeneration or small power
production facilities.
Section 202.206(b) of the

Commission's rules also provides that:

If a wholly or partially owned subsidiary of
an electric utility or electric utility holding
company has an ownership interest of a
facility, the subsidiary’s ownership interest
shall be considered as ownership by an
electric utility or electric utility holding
company.

In determining whether a facility is
owned by an electric utility or an

d § 202.002(b).
*Id. § 292.0602(c).

electric utility holding company, the
Commission looks "upstream” to the
parent company of a subsidiary which
owns a cogeneration or small power
production facility

The Commission has recognized that
the ownership restrictions for gualifying
facilities in the original rule were overly
strict in certain respects. In particular, In
Order Nos. 70-B *and 70-C,* the
Commission recognized that “certain
companies which are not ‘primarily
engaged in the generation or sale of
electric power' may nevertheless be
classified as ‘electric utilities' or “electric
utility holding companies"."

The Commission is aware of two
cases in which & company would
presently be defined as an “electric
utility" under the FPA but should not be
considered to be “primarily engaged in
the generation ar sale of electric power”
for purposes of ownership of a
qualifying facility.

The Commission will permit
otherwise eligible cogeneration and
small power production facilities owned
by these types of companies to be
qualifying facilities. However, the FPA
requires that the Commission regulate
any wholesale sales of power in
interstate commerce where the power is
generated from sources other than
cogeneration or small power production
facilities.* Only if a company can show
that all of its wholesale power sales are
from cogeneration or small power
production facilities will such sales be
exempt from regulation under the FPA.

CASE 1A—Exempt Eleotric Utility
Holding Company

The first type of case involves a
parent and subsidiary company

“45 FR 52779 [Avg. 8 1960},

%45 FR 06787 (Oct. 8, 1980).

In that order, the Commission amended ita
regulations to exclude from the definition of
“electrie utility holding company™ sny such
company which is exempt by rule or arder of the
SEC pursuant 1o sections 3{a)(3) or 3{a)(5) of the
Public Utility Holding Compuny Act of 1935

The Commission reasoned that:

a determination by the SEC that an electric utility
ho company is exempt as such under either
section 3{a)(3) or 3{a){5) of PUHCA satisfies the
requirement that  qualifying facility may not be
owned by a person primarily engaged io the
generntion or sale of electric power.

“The State authorities may still regulate any
retail sales made by a company, regardless of the
company’s ability 1o own qualifying facilities, and
regardless of whether the sales arne made from
qualifying facilities.

ownership situation. In this case, the
company which owns a small power
production facility or cogeneration
facility is also a subsidiary of an exempt
electric utility holding company.

In Order No. 70-C? the Commission
determined that electric utility holding
companies that are exemp! as such
pursuant to either section 3(a)(3) or
3(a)(5) of the Public Utility Holding
Company Act (PUHCA) will not be
subject to the 50 percent ownership
restriction.® Thus, a cogeneration or
small power production facility which is
directly owned by an exemp! electric
utility holding company can be a
qualifying facility.

The Commission believes that it
would be inconsistent not to allow &
subsidiary electric utility to do directly
what its exempt parent company can do
indirectly. Thus, a subsidiary of &
PUHCA section 3{a)(3) or 3{a)(5) exemp!
electric utility holding company will be
allowed to own 100 percent of a
qualifying facility whether or not the
subsidiary is “primarily engaged in the
generation or sale of electric power.”

CASE 1B—Registered Electric Utility
Holding Company

Under the rule stated above, if the
parent company is an exemp! electric
utility holding company, any subsidiary
of such a company may own 100 percent
of a facility without disqualification. In
the case of a parent company which is a
registered electric utility holding
company, § 292.206(b) of the
Commission's rules prohibits a facility.
of which the parent owns more than 50
percent, from obtaining qualifying
status. For the purpose of determining
the ownership of a facility, § 202.206(b)
of the Commission's rules requires that
the Commission look upstream to a
parent electric utility or electric utility
holding company. Thus, a facility, of
which a subsidiary of a registered
electric utility holding company owns
more than 50 percent, cannot obtain
qualifying status.

CASE 2—Exempt Electric Utility

The second case is, similarly, a two-
level ownership situation. In this case,
however, the subsidiary is an “electric

145 FR 86767 (Oct. 8. 1080).

* Under § 292.202{n) of the Commission’s rules.
such companies are not cansidered to be “electr
wtility hdlding companies.™
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utility'” pursuant to section 3(22) of the
FPA but has been declared by the SEC
not to be an “electric utility” pursuant to
section 2(a)(3)(A) of PUHCA.

Section 2(a)(3) of PUHCA defines an
electric utility company as "any
company which owns or operates
facilities used for the generation,
transmission, or distribution of electric
energy for sale.” ® This section of
PUHCA also provides that the SEC:

shall by order declare a company operating
any such facilities not to be an electric utility
company if the Commission finds that (A)
such company is primarily engaged in one or
more businesses other than the business of
an electric utility company, and by reason of
the small amount of electric energy sold by
such company il is not necessary in the
public interest or for the protection of
investors or consumers that such company be
considered an electric utility company.*®

The SEC may order such exclusion
either by rule (where the company falls
below certain de minimus standards) or
on & case-by-case basis.

In this case, the Commission believes
that a facility owned 100 percent by
such a subsidiary should be allowed to
obtain qualifying status. The statutory
standard for exclusion of the subsidiary
company from the definition of "electric
utility” under PUHCA is identical to the
ownership requirements expressed in
sections 17(C)(ii) and 18(B)(ii) of the
FPA. Both statutes require that the
company not be primarily engaged in
the generation or sale of electric power.

Thus, exclusion under section
2{a)(3}(A) of PUHCA means that a
subsidiary company within a holding
company system is not an “electric
utility" for purposes of the ownership
restriction established in § 292.206(b) of
the Commission’s rules. Therefore, a
facility owned 100 percent by such a
subsidiary company may obtain
qualifying status.

The Commission notes that on May
19. 1980, Elizabethtewn Gas Company
filed a Petition for Review of Order No.
70 and of the Commission’s Order on
Rehearing of Order Nos. 89 and 70 in the
United States Court of Appeals for the
District of Columbia Circuit. On June 30,
1980, the Commission filed with the
court the Certificate of Record in Lieu of
Record. Under section 313(b) of the
Federal Power Act, the Court has
exclusive jurisdiction to modify those
orders. Accordingly, this order is issued
subject to the courts permission.

The Commission notes that several
applications for certification as a
qualifying small power production
\

,'}fjb‘ S.C. § 78b(3),

facility or cogeneration facility are
pending before the Commission. As a
result of the amendments to the rules in
this Order, the pending applications may
obtain qualifying status. The
Commission believes it is in the public
interest to issue the certification of
qualifying status as soon as possible so
the applicants may begin to produce
power which will help the nation reduce
its dependence on imported oil. For this
reason, the Commission finds good
cause to waive the 30 day requirement
sel forth in 5 U.S.C, § 553(d) and to make
this rule effective on January 28, 1961.

The Commission Orders

Section 202.206 is amended as set
forth below effective January 28, 1981,
for the reasons set forth below.

(Public Utility Regulatory Policies Act of
1978, 16 U.S.C, § 2601 ot seq.;: Energy Supply
and Environmental Coordination Act, 15
U.S.C. § 791 ek seqg.; Federal Power Act, as
amended, 16 US.C, § 792 et. seq.; Department
of Energy Organization Act, 42 US.C. § 710
et. seq.; E.O. 12009, 3 CFR 142 (1978)).

In consideration of the foregoing, the
Commission amends Part 292 of Chapter
I, Title 18, Code of Federal Regulations,
as set forth below, effective January 28,
1981,

By the Commission.

Kenneth F, Plumb,
Secretary.

Section 292.206 is amended by adding
a new paragraph [c) to read as follows:
§292.206 Ownership criteria.

{c) Exceptions. For purposes of this
section a company shall not be
considered to be an “electric utility"
company if it:

(1) Is a subsidiary of an electric utility
holding company which is exempt by
rule or order adopted or issued pursuant
to section 3(a)(3) or 3{a)(5) of the Public
Utility Holding Company Act of 1935, 15
U.S.C. 79¢(a)(3), 790(9](5): or

(2) 1s declared not to be an electric
utility company by rule or order of the
Securities and Exchange Commission
pursuant to section 2(a)(3)(A) of the
Public Utility Holding Company Act of
1935, 15 U.S.C. 79b(a)(3)(A).

[FR Doe. 81457 Filed 2-5-81: #:45 am)
BILLING CODE 6450-85-M

DEPARTMENT OF LABOR

Employment and Training
Administration

Office of the Secretary
Employment Standards Administration
Wage and Hour Division

Occupational Safety and Health
Administration

Pension and Welfare Benefits
Program Office

Office of Federal Contract Compliance
Programs

20 CFR Parts 655, 676, 677, 678 and 679

29 CFR Parts 1, 5, 6, 1903, 1910, 1952,
1955, 1990, 2520, 2550 and 2560

41 CFR Part 60-1

Notice of Deferral of Effective Dates
of Regulations

AGENCY: Department of Labor.

ACTION: Notice of deferral of effective
dates of regulations.

SUMMARY: This notice defers the
effective dates of certain Labor
Department regulations until March 30,
1981. This action is taken in response to
a January 29, 1981 Memorandum from
the President of the United States of
America, Ronald Reagan, to the
Secretary of Labor and other cabinet
officials.

EFFECTIVE DATE: January 29, 1981,
ADDRESS: Gail Lively, Director,
Executive Secretariat, Room 52519,
Frances Perkins Building, U.S.
Department of Labor, 200 Constitution
Avenue, N.W., Washington D.C. 20210.
FOR FURTHER INFORMATION CONTACT:
The names and telephone numbers of
the contact persons are set forth in the
Supplementary Information.
SUPPLEMENTARY INFORMATION: By
memorandum dated January 29, 1981,
attached as an Appendix to this notice
and filed with this document, President
Ronald Reagan requested that the
executive agencies postpone for sixty
(60) days the effective dates of those
final regulations which are currently
pending and have not yet become final.
This document will formally postpone
the effective dates of the below listed
rules until March 30, 1981. I take this
action pursuant to the President's
Memorandum, in order to allow for a
full and appropriate review of these
rules.




11254 Federal Register / Vol. 46, No. 25 / Friday, February 6, 1981 / Rules and Regulations
-

Date and pags

Aute Agancy Subjoct ol pubication Ongoal

n the Feo- obectve daty
ERAL REGSTEN

1. 20 CFR Pant 655 . ey B A i i Labor Certification Process for the Temporary Employmont of Akens in Agriculture: Adverse Effect Jan. 18, 1681,  Feb 17, 1081
Wage Rale Methodology 48 FR 4568,

2BCFRPAN Y ... EBAWH Div.c... Pro tor P of Wage Rates. N— | G 1 S S AT
. 48 FR 4306

3 2CFRPANS. . EBAWMHDN.... wwwwmwwmmmrwmwm Jan. 16,1981,  Feb 17, 1%y
struction (Also Labor Standarts Provisions Applicable 10 Nonconstruction Contracts Subjact o the 48 FR 4380,

Contract Work Hours and Salety Standands

4. 29 CFR Pan 6. SECY Rules of Praction for A aivo Pr s E ' Labor Standards i Fedor) and Federal Jan 18, 1981,  Fed 17, 190
ly Assmtod Construction Contracts and Federal Contraces, 46 FR 4308

S NCFAPans 1052 an0 1955 . OSHA .. Pro Withdrawal of the indd State Plan B — A0 4081,  Feb 12,10M
45 FR 3518

6 AACFRPan80-Y ... OFCCP — PRy of M p Fees and Other Expensas 1o Private Ongar e JAM 16,1981,  Feb 17, 1581
AS FR 3552

7. 20CFRPan 1803 ... OSHA Walk Comp e ————————————— oo oot rrrre——rr———r A | T 2P, . D 17, 1081
45 FR 852

B 2CFRPAMIIND. . OSHA Mdentts Class:f and Rogulaton of P Ocoupat o C WDe- Jan 19,1081, Feb 18 1981
lotions. 46 FR 4885

9 0CFR2520102-8.. ... PWBP __________ Umited Aetat From Roporting, Discioswe, and Claims Procedure R win R o Jan 21, 1881, Feb 20 19m
Waltare Plans Offenng Membership in & Qualiied Hoath Maintenance Organation as an Option 45 FR S882.

10. 29 CFR 2520 104-20. PwBP Linited Refet From Reporting, Dsciosure, and Claims Procedure Requrements With Respect 1o Jan. 21, 1881,  Feb 20 1on
Wettara Plans Offeting Menmdenho 0 & Quaiied Health Mamtenance Organcasion as an Option 46 FR 5882

11 29 CFR 2520.104-44 PWEBP . Sama a3 ferms D and 10 eiad L = e S, 20,108Y,  Feb. 20, 1581
48 FR 5882

12. 29 CFR 2560.500-1 Pwer — Same 38 fams & and 10 bt s S 21, 1081, ‘Feb. 20, 1501
46 FR 5882

12 29CFRPart 1010 OSHA ... Ocoupational Exposure 10 Lead: Sup | Stay of A and A dment of Star Jan, 21, 1981,  Feb 20 Vo8t
46 FR 6134

14, 20 CFR 2550 41400 . PWBP . Rogulatong Relating to Certain Loane, Leases and Dispositions of Proparty Prior 1o June 30, 1884 _ Jan. 23 4081, Feb 23 10t
46 FR 7320

15 20 CFR Pans 678, 677, 678, €TA . GOMProhansive Employment and Training Act Rogutati Amar 10 A Provi- Jan. 23,1891,  Fob 23, 100!
and 679 SOns. 46 FR 7822

10 0CFRPanETS .. ETA . G B Emok and Trawwng Act. Jan. 23 1981,  Fob 2 100t
46 FR 7832

ETA—Employment and Trawning Administration
ESA—W/H Div ~E y Star A

FOR FURTHER INFORMATION CONTACT:
Agency and Contact

1. Employment and Training
Administration (ETA)—Robert
Anderson, Telephone: (202) 376-6254

2. Employment Standards
Administration, Wage/Hour Division
(ESA~-W/H Div.}—Henry T. White, Jr.,
Telephone: (202) 523-8305

3. Occupational Safety and Health
Administration (OSHA)—James F.
Foster, Telephone: (202) 523-8151

4. Pension and Welfare Benefit
Programs Office (PWBP)—Robert
Doyle, Telephone: (202) 523-8684 or
Doris Jacobs, Telephone: (202) 523—
6844

5. Office of Federal Contract
Compliance Programs (OFCCP)—
James W. Cisco, Telephone: [202) 523~
9426

6. Office of the Secretary—Gail V.
Coleman, Telephone: (202) 523-8268.
Authority: Please refer to the above-

mentioned documents in arder to ascertain

the specific statutary authority for each of the
rules.

Guide 10 Agency Abbreviation Code

Signed at Washington, D.C. this 3rd day of
February, 1981,
Alfred M. Zuck,
Acting Secretary of Labor,
[FR Doc. 81-4344 Filed 3-5-81; 8:45 am|
BILLING CODE 4510-23-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 53

[EE-2-79]

Foundation and Similar Exise Taxes;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction.

sumMMARY: This document corrects a
typographical error in the publication of
Treasury Decision 7718 which
concerned the treatment of certain
elderly care facilities.

EFFECTIVE DATE: This correction is
effective as of the same date as

Treasury Decision 7718, which is
December 31, 1969.

FOR FURTHER INFORMATION CONTACT:
Charles K. Kerby of the Employee Plans
and Exempt Organizations Division.
Office of Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, D.C. 20224,
Attention: CC:LR:T, 202-566-3422.

SUPPLEMENTARY INFORMATION:

Background

On.September 4, 1880, the Federal
Register published Treasury Decision
7718 (45 FR 58520). The Treasury
decision adopted final regulations under
section 4942(j)(6) of the Internal
Revenue Code of 1954, concerning the
treatment of privale foundations that
maintain certain-elderly care facilities.

Need for Correction

A typographical error was made in the
amendatery language of paragraph 2 of
the Treasury decision. This document
corrects the error by changing the
section of the regulations being
amended from "53.4942(b)-{1)" to
“53.4942(b)-1(a).”
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The principal author of this correction
is Charles K. Kerby of the Employee
Plans and Exempt Organizations
Divison, Office of Chief Counsel,
Internal Revenue Service.

Correction of Treasury Decision

Accordingly, FR Doc. 80-27080 (45 FR
58520) is amended as follows:
In the amendatory language of Par. 2 on
page 58520, the section of the regulations
being amended is changed from
“53.4942(b)-{1)" to “563.4942(b)-1(a)."
George H. Jelly,
Director, Employee Plans and Exempt
Organizations Division.*
PR Doc. 81402 Piled 3-5-01; 545 am)
BILLING CODE 4830-01-M

26 CFR Parts 1,5,7, 10 and 55
[T.D. 7767)
Real Estate Investment Trusts

AGencY: Internal Revenue Service,
Treasury.
ACTION: Final regulations.

summaRy: This document contains final
regulations relating to the taxation of
real estate investment trusts (“REITs").
Changes to the applicable tax law were
made by the Tax Reform Act of 1976
and by the Act of January 3, 1975, All
REITs and their shareholders will be
affected by these regulations.

DATES: In general, these changes apply
lo taxable years beginning after October
4,1976, and, in some cases, to taxable
years ending after that date or to
determinations occurring after that date.
However, the changes made by the Act
of January 8, 1975, apply to certain
property acquired after December 31,
1973. An excise tax imposed on certain
REITs applies to taxable years
beginning after December 31, 1979.
Moreover, a REIT may apply to the
Commissioner before May 8, 1961, to
revoke an election for pre-1976 years
relating to property held for sale to
customers.

FOR FURTHER INFORMATION CONTACT:
Charles M. Whedbee of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue

5}‘h:me. 1111 Constitution Avenus,
N.W., Washington, D.C. 20224, Attention
ES}:;.R:T (202-566-3487, not a toll-free
SUPPLEMENTARY INFORMATION:
Background

On July 7, 1978, the Federal Register
rubhshed proposed amendments to the
ficome Tax Regulations (26 CFR Part 1)

of the Internal Revenue Code of 1954,
relating to REITs (43 FR 29317). That
document also proposed amendments to
the regulations under Code sections 46,
50B, 164, 172, 275, 316, 381, 441, 442, and
512. Moreover, that document contained
a new proposed Part 55 of Title 26 of the
Code of Federal Regulations. The new
Part 55 consists of procedural and
administrative regulations relating to the
excise tax imposed on certain REITs by
section 4981 of the Code. The proposed
amendments published on July 7, 1978,
were corrected by a correction notice
published in the Federal Register for July
25, 1978 (43 FR 32150), These
amendments were proposed to conform
the regulations to section 1402(b) and
Title XVI of the Tax Reform Act of 1876
(Pub. L. 94-455; 90 Stat. 1731, 1742) and
section 6 of Pub. L. 93-625 [88 Stat.
2112), and also to revise certain

provisions of the exis ations.
A public hearing wm;lefgn
December 20, 1978. After consideration
of all comments regarding the proposed
amendments, these amendments are
adopted as revised by this Treasury
decision.

Revenue Act of 1978

A new § 1.865-0 states that the
regulations adopted by this document do
not reflect the amendments made by the
Revenue Act of 1978 (Pub. L. 95-600).

However, two sentences in § 1.856-6(g)

(relating to an extension of the grace
period for foreclosure property) now
substitute a general reference to section
856(e)(3) of the Code in place of what
was, in effect, a restatement in the
proposed regulations of certain specific
statutory language that was
subsequently amended by the 1878 Act.
The two sentences do not effect any
substantive change from the rule as
proposed.

Also, § 10,3 of the regulations,
(temporary regulations relating to an
extension of the 2-year grace period
with respect to foreclosure property) has
been recently amended to clarify the
effective date of the 1878 Act
amendments. See T.D. 7668, published at
40 FR 6378 (January 28, 1980). Since
§ 10.3 is withdrawn by this document,
the special rules in that section that
clarify the effective date of the 1878 Act
amendments are preserved by adopting
them as a new temporary ation.
This new temporary regulation is
included in Part 5 of Title 26 of the Code
of Federal Regulations (Temporary
Income Tax Regulations under the
Revenue Act of 1978) as a new § 5.856-1,
since it would be inappropriate to
include it in Part 10 (Temporary Income
Tax Regulations under Pub. L. 86-325).

Public Law 96-585 (84 Stat. 3464),
enacted on December 24, 1980, amended
section 172{b)(1)(E) of the Code. This
amendment revised the rules for
determining net operating loss
carryovers of taxpayers that are REITs
in the year of the loss or were REITs in a
taxable year preceding the loss year..
The proposed regulations (§ 1.172-12(a))
under section 172(b)(1)(E), as in effect
before amendment, specified the taxable
years to which the loss of a REIT (or
former REIT) could be carried. Because
of the changes made by Pub, L. 86-595,
the final regulations reserve the
paragraph specifying the taxable years
to which the loss may be carried and
delete another paragraph relating to a
transitional rule that is not longer
applicable,

Principal Changes From the Proposed
Regulations

The principal changes from the
proposed regulations are based on
public comments. These changes relate
to rents from real property, interest,
foreclosure property, reasonable cause
for failure to meet certain requirements,
and the definition of a “successor”

corporation.
Rents From Real Property

Section 1,856-4 {b) (3) disqualifies rent
which depends on the income or profits

of any person. The final regulations
remove a flat prohibition on the

* renegotiation of a change in the

percentage during the term of a
percentage rental lease (including any
renewal period). As adopted, the
restriction only applies if the effect of
the renegotiation is to base the rent on
income or profits. The final regulations
also make clear that an amount
consisting, in whole or in part, of one or
more percentages of the lessee’s receipts
or sales in excess of one or more
determinable dollar amounts may
qualify as “rents from real property".
The existing regulations provide that
contingent rent may be based on a fixed
percentage of receipts or sales (whether
or not receipts or sales are adjusted for
returned merchandise, or Federal, State,
or local taxes). One commentator asked
that it be made clear that the
enumerated adjustments are not
exclusive, and examples of other
adjustments (such as bad debts) be
added. It is believed, however, that this
question is best addressed outside the
regulations. For example, Rev, Rul. 74—
134, 1974-1 C.B. 170, holds that certain
adjustments to the tenant’s gross sales
did not disqualify the REIT's rent that
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was based on a fixed percentage of such
gross sales.

Also, the final regulations (§ 1.856-4
(b) (1)) provide that the submetering of
certain utilities and the performance of
certain cleaning services may qualify as
“customary services” if they meet
certain other criteria.

Interest

Interest income is apportioned
between qualifying and nonqualifying
income where a mortgage covers both
real and personal property. The
regulations, as adopted, provide two
additional exceptions for cases where it
would not be appropriate to apply the
apportionment rules as proposed. These
exceptions apply where the REIT
commits itself to provide long-term
financing following completion of
construction, or where the morigage on
the real property is given as additional
security (or as a substitute for other
security) for the loan after the REIT's
loan commitment is binding.

Foreclosure Property

The final regulations contain several
changes in the proposed rules relating to
foreclosure property.

Section 1.856-6 (b) (3) provides that
property is not eligible for the election to
be treated as foreclosure property if the
loan or lease was made or entered into
when the REIT knew or had reason to
know that default would occur (or with
an intent to evict or foreclose). An
additional sentence in the final
regulations applies in a “workout™
situation, and would not bar eligibility
merely because additional credit is
extended or an existing investment is
restructured to avoid foreclosure or
default,

Section 1.856-8 (c) (1), as proposed,
provided that an election to treat
property as foreclosure property must
include all eligible real property
acquired by the REIT on foreclosure of a
particular indebtedness or a particular
lease. This rule is modified in the final
regulations to provide an exception if
properties securing the same loan (or
under the same lease) are acquired in
different taxable years. In this case, the
REIT may make a separate election for
such properties acquired in the same
taxable year, and may (but is not
required in certain cases to) make an
election for the properties acquired in
the other taxable year.

The regulations, as adopted (§ 1.857-3
(e)) also provide rules for apportioning
the deduction for interest between
foreclosure property and other property
for purposes of determining “net income
from foreclosure property”. These rules

are mandatory for taxable years ending
after February 6, 1981,

Two changes in the foreclosure
property rules relate to the status of the
taxpayer. In general, a taxpayer may
make an election only if it is a qualified
REIT for the taxable year in which the
acquisition occurs. Nevertheless, a
nonqualified REIT may make the
election if it establishes to the
appropriate district director’s
satisfaction that its failure to be a
qualified REIT was due to reasonable
cause and not due to willful neglect. The
final regulations add a similar exception
for & nonqualified taxpayer seeking to
extend the general 2-year foreclosure
property grace period. The regulations,
as adopted (§ 1.856-6 (c) (4)), also
provide that property will not lose its
status as foreclosure property solely
because the taxpayer is nol a qualified
REIT for a taxable year subsequent to
the year the election is made. ¢

e regulations (§ 1.856-6(e) (5)), as
adopted, also clarify the rules relating to
what constitutes permissible repair and
maintenance as opposed to
impermissible construction of
foreclosure property.

Reasonable Cause

The regulations (§ 1.856-7(c)), as
adopted, revise and clarify the rules
relating to reliance on an opinion as
reasonable cause under section 856(c)
(7) of the Code for failure to meet the
percentage-of-income requirements of
Code section 856{c) (2) and (3) or to
avoid certain other sanctions. As
proposed, the regulation provided that
the good faith reliance on a reasoned,
written opinion of legal counsel
(including house counsel) as to the
characterization for purposes of section
856 of gross income to be derived (or
being derived) from a particular
transaction (or series of transactions)
generally will constitute “reasonable
cause” in a case where the trust fails to
meet the percentage-of-income
requirements and income from the
transaction contributes to the failure.
Good faith reliance exists where the
trust has no reason to believe that the
opinion of counsel is incorrect and
where the trust has concluded that the
income from the transaction, in the
context of the trust's overall portfolio,
reasonably cannot be expected to cause
a source-of-income requirement to be
failed.

Commentators suggested that the
regulation provide that REITs could rely
on opinions from certified public
accountants and others authorized to
practice before the Service as
reasonable cause to the same extent
that it could rely on an opinion of

counsel. Another commentator asked
that house counsel of the REIT's advisor
be specifically included.

It has been decided not to prescribe a
specific list of persons whose opinions
may constitute reasonable cause.
Rather, the regulation, as adopted,
provides that the Gpinion must be
rendered by a tax advisor (including
house counsel) whose opinion would be
relied on by a person exercising
ordinary business care and prudence in
the circumstances of the particular
transaction. This rule is in keeping with
the general overall requirement that the
REIT must exercise ordinary business
care and prudence in attempting to
satisfy the requirements of sections 836
{c) {2) and (3) in order to have
reasonable cause for failure to do so

The final regulations also make clear
that the opinion may relate to a
standard operating procedure or
standard form of transaction if such
form or procedure is in fact used or
followed.

The regulations, as adopted, also
delete the term “good faith reliance”
and substitute “reasonable reliance” to
better describe the substantive rule.

Successor Corporation

If an election to be a REIT has been
reviked or lerminated, the taxpayer is
ineligible to make a new REIT election
for the next four taxable years, Under
§ 1.856-8(c) (2), # successor exists if
there is common ownership of 50
percent or more of the shares between
the predecessor and successor entities
Because there may be more than one
class of shares, the final regulations
define share ownership in terms of
value.

Principal Suggested Changes Not
Adopted

The principal suggestions which were
not adopted relate to certain options. to
foreclosure property held for sale to
customers, to an effective date for rules
relating to rents, and lo the effect of the
net operating loss on the amount of
capital gain dividends which may be
paid.

Options

Several commentators objected to
§ 1.856-2(c) (2) of the proposed
regulations which does not treat income
from lapse of certain options as
“qualified income" for purposes of the
75-percent and 90-percent gross income
tests. Involved is income recognized by
a REIT upon the lapse of an option it
wrote which gave the holder the right t0
acquire land, improvements. or &
leasehold of either.
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The commentators argue that the final
regulations should provide that whether
income resulting from the lapse of such
an option is "qualified income" depends
on the character of the property to
which the option in question relates, in a
manner similar to the present test under
section 1234 of the Code. The
commentators point out that, if the
option is exercised, any income realized
is “qualified income". They argue that to
treat income from lapse of an option in a
different manner is an artificial
distinction which would make it
impossible for a REIT to know, al the
time of writing an option, whether any
income realized would be "qualified”.

The commentators also cite the Report
of the Commitlee on Ways and Means
on H.R. 12224 (H. Rep. No. 84-1192, 94th
Cong., 2d Sess. 1 (19786), 1976-3 C.B. (Vol.
3)19). This Ways and Means Committee
report was adopted by reference in the
conference report on the 1976 Act (8.
Rep. No. 94-1236, 94th Cong., 2d Sess.
544 (1976), 1976-3 C.B. (Vol. 3) 948). The
Ways and Means Committee report, in
discussing the amendments to section
1234, makes clear at page 10 the intent
that income derived by regulated
investment companies upon the lapse of
“puts” and “calls" is to be treated as
“qualifying™ income for purposes of the
80-percent “source of income”
requirement of section 851(b)(2). The
commentators'urge that the same rules
should apply to the analogous REIT
provisions of section 856,

Because there is no clear indication of
congressional intent to the contrary, the
final regulations, for REIT purposes,
follow the general rule that income from
the lapse of an option is not gain from
the sale or other disposition of either the
option itself or the underlying asset. To
¢ffect a different result in a particular
case, Congress has made specific
slatutory exceptions to this general rule.
Thus, section 1234 {relating to options to
buy or sell stock, securities,
tommodities and commodities futures)
was amended by section 2136 of the
1976 Act. Section 512(b)(5), which
excludes gains from the sale or other
disposition of certain property from
unrelated business taxable income, was
specifically amended by Pub. L. 94-396
(90 Stat. 1201) to also exclude gain from
the lapse of an option to sell certain
‘curities. Moreover, as noted by the
“ommentators, the Committee on Ways
ind Me@ns has expressed its intention

4! gain on the lapse of an option to sell
"lock or securities should be considered
Gualified income for the 90-percent
*ource-of-income requirement of a
"egulated investment company.

Foreclosure Property Held for Sale to
Customers

Section 856(€){4)(C) provides that
property ceases to be foreclosure
property if, after the 90th day following
its acquisition, it is used in a trade or
business conducted by the REIT, other
than through an independent contractor
from whom the REIT does not derive or
receive any income. Section 1.856—
6(f)(2), as proposed, provides that
foreclosure property held by the REIT
primarily for sale to customers in the
ordinary course of a trade or business is
considered to be property used in a
trade or business under section
856(e)(4)(C). Accordingly, foreclosure
property held by a REIT for such a sale
after the appropriate 90 days must be
sold through an independent contractor,
failing which the property will cease to
be foreclosure property and the REIT
will be faced with “prohibited
transactions” under section 857(b)(6).
The temporary regulation relating to
foreclosure property (26 CFR 10.1(b)(3))
is identical. .

The commentators disagree with this
position, citing the Senate Finance
Committee Report on Pub. L. 93-635, In
discussing the use of the foreclosure
property in a trade or business, that
report refers to the need to use an
independent contractor in the operation
of a business acquired through
foreclosure, such as a hotel (S. Rep. No.
93-1357, 93d Cong., 2d Sess. 16 (1975),
1975-1 C.B. 526). The commentators
distinguish between the operation of
property and its sale.

In addition, the commentators argue
that because of the difficulty in
determining if property is held for sale
to customers, counsel to some REIT's
advise the use of an independent
contractor for virtually every sale of
foreclosure property.

Alternatively, the commentators urge
that if the “independent contractor”
requirement for sales of foreclosure
property is retained in some form, the
regulations should provide a
“reasonable cause” rule. Thus,
foreclosure property status would not be
lost if a REIT selis foreclosure property
directly and has reasonable cause to
believe that it is not holding the property
for sale to customers but is engaged in
disposing of an inyestment property,
even if it is ultimately determined that
the property was held for sale to
customers. This “reasonable cause”
rule, say the commentators, could be
limited by excluding from its coverage
the direct disposition by a REIT of
individual condominium units or
subdivided land parcels, which are the
type of direct sales by a REIT which

Congress clearly intended to preclude.
(See the legislative history of the
“prohibited transactions™ tax under
section 857(b)(6) of the Code.)

Notwithstanding these objections, the
rule requiring the independent
contractor is retained in the final
regulations. It is not believed that
Congress intended the requirement of an
independent contractor to be limited to
an ongoing business that is acquired on
foreclosure. The regulation is in accord
with the general theory that a REIT is
intended to be a passive investment
medium. Furthermore, to adopt a
reasonable cause test would be
tantamount to exempting property from
the rules of section 856(e)(4)(C) if &
favorable opinion had been received
with respect to its character in the
hands of the REIT.

Section 857(b)(8){C). enacted by the
Revenue Act of 1978, provides a “safe
harbor” from the prohibited transaction
tax which may, in a particular case,
ensure that such tax will not apply,
notwithstanding that foreclosure
property status is lost because the sale
is not through an independent
contractor.

Effective Dale of Certain Rules Relating
to Rents From Real Property

Based on & statutory amendment to
Code section 856(d){1) by section 1604(b)
of the 1976 Act, § 1.856-4(b), as
proposed, provided that for taxable
years beginning after October 4, 1878,
the term “rents from real property”
includes charges for services
customarily furnished or rendered in
connection with the rental of real
property, whether or not the charges are
separately stated. (Prior to the 1976 Act,
the regulations provided that if a
separate charge is made for customary
services, the amount of the charge must
be received and retained by an
independent contractor and not by the
REIT.} Commentators, citing legislative
history, urge that the change in the
“separate charge” rule should be
retroactive o pre-1976 years. The
change is explained in the report of the
Senate Finance Committee (S. Rep. No.
94-938, 94th Cong., 2d Sess. 473 [1976),
1976-3 C.B. (Vol. 3) 511). It states that
the income tax regulations take the
position that the amount of the charge
must be received and retlained by the
independent contractor (and not by the
REIT), and that this restriction on
separate charges for customarily
furnished services often does not follow
normal commercial practice.

However, section 1608(d)(1) of the
1976 Act provides that this amendment
to section 856(d) of the Code is
applicable to taxable years beginning
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after October 4, 1976. Moreover, the
report of the Senate Finance Committee
does not clearly evidence an intent to
make the amendment retroactive.
Accordingly, the final regulations retain
the effective date as proposed.

Capital Gains Dividends and Net
Operating Loss Carryovers

Several commentators suggest there is
a conflict between sections 172(d)(7)(B)
and 857(b)(3)(C). Under section
172(d)(7)(B), a net operating loss
carryover to a taxable year is, in effect,
offset against REIT taxable income as
first reduced by the dividends paid
deduction. Thus, generally to the extent
of the dividends paid deduction in the
current year, a net operating loss
carryover will not be used but will be
available as a carryover to a subsequent
year. On the other hand, the last
sentence of section 857(b)(3)(C) provides
that, for purposes of determining the
amoun! of capital gain dividends which
may be paid. the REIT"s net capital gain
does not exceed REIT taxable income
(determined without the deduction for
dividends paid). According to the
commentators, in computing a REIT's
net capital gain, this latter sentence
seems to require application of the net
operating loss carryover as a deduction
against REIT taxable income determined
before the dividends paid deduction.

This would have the effect of reducing
the amount of REIT taxable income
solely for the purpose of determining the
amount of the capital gain dividend,
notwithstanding that the net operating
loss carryover, to the extent of the
dividends paid deduction, would not
have been used in determining the
balance of the loss available as a
carryover to subsequent years. The
commentators urge that the regulations
resolve this suggested conflict by
providing, in effect, that the net
operating loss deduction is not taken
into account in determining the
limitation on the amount of the capital
gains dividends which may be
distributed.

The commentators® suggestion was
not adopted because there is no conflict.
The last sentence of section 857(b)(3)(E)
was added by section 1607(b) of the 1976
Act in connection with a new
alternative tax computation for REITs.
The effect of that sentence is to prevent
a REIT from paying a capital gain
dividend out of accumulated earnings
and profits in a year when the REIT has
a net capital gain and an ordinary loss.
There is no evidence that Congress
intended a different result to obtain
depending on whether the “ordinary
loss" consists of deductions paid or

accrued in the current year or of a loss
carryover to the current year.

It should be noted that if the REIT
gays a capital gain dividend as limited

y the last sentence of section
857(b)(3)(C) and also pays an ordinary
dividend, both dividends are taken into
account in determining how much of the
net operating loss carryover is available
as a carryover lo a subsequent taxable
year.

These points are clarified in the
regulations as adopted, and are
illustrated in a new example in § 1.172-
5.

Construction on Foreclosure Property

With respect to foreclosure property,
§ 1.856-6(e)(4), as proposed, provides
that where a REIT acquires a housing
subdivision in which some of the houges
are more than 10% complete and others
are nol, the REIT may not complete
construction of houses which were only
10% (or less) complete, nor may the
REIT begin construction of other houses
planned for the subdivision on which
construction has not be Two
commentators sugges! that a more
realistic rule would apply the 10%
completion test to the entire subdivision,
which would avoid potential marketing
problems. They further suggest that if a
subdivision is to be built in phases, it
would be appropriate to preclude the
REIT from commencing construction on
a phase which had not been started at
the time of foreclosure. However, the
suggestion was not adopted because the
rule is based on S. Rep. No. 93-1357, 93d
Cong., 2d Sess., 16 (1975), 1975-1 C.B.
526), and is consistent with legislative
intent.

REIT as a Partner

One commentator suggested that the
final regulations revise § 1.856-3(g),
relating to the determination of the
qualifying income and assets of a REIT
that is a partner in a partnership,
notwithstanding that the notice of
proposed rulemaking published on july
7, 1978, contained no proposed
amendments to that section. However, it
is believed that amendments in the
nature of those suggested by the
commentator, if adopted, should be
preceded by a notice of proposed
rulemaking. Accordingly, no
amendments are made to that section by
this document.

Deletion of Temporary Regulations

The following sections of Title 26 of
the Code of Federal Regulations are
hereby deleted: Sections 10.1 (election
by real estate investment trust to treat
certain property as foreclosure property)
and 10.3 (extension of 2-year grace

period with respect to foreclosure
property held by a real estate
investment trust) of Part 10 and section
7.856(g)-1 (special rule for real estate
investment trusts) of Part 7, These
sections provided temporary regulations
for real estate investment trusts that are
no longer required because of the
regulations adopted by this document.

Drafting Information

The principal author of this regulation
is Charles M. Whedbee of the
Legislation and Regulations Division,
Office of Chief Counsel, Internal
Revenue Service. However, personne!
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation both on matters of
substance and style.

Adoption of Amendments to the
Regulations

Accordingly, a new Part 55, Excise
Tax on Certain Real Estate Investment
Trusts, is added to Title 26 of the Code
of Federal Regulations and the
amendments to Parts 1 and 55 of such
Title 26 published with notice of
proposed rulemaking in the Federal
Register for July 7, 1978 (43 FR 29317).
are adopted, subject to the following
changes,

Paragraph 1. Paragraph (a)(1)(iv).
(viii), and (ix) of § 1.172-4, as amended
by paragraph 8 of the notice of proposed
rulemaking, is amended by striking out
“$§ 1.172-12(a){2)" each place it appears
and inserting in lieu thereof “§ 1.172-
12(a)".

Par. 1a. Section 1.172-5(a)(5), as added
by paragraph 9 of the notice of proposed

emaking, is amended as follows:

1. The fourth sentence is amended by
striking out “example" and inserting in
lieu thereof “examples”.

2. The example immediately following
the fourth sentence is redesignated
“"Example (1)." instead of “"Example.”.

3. The third sentence of Example (1).
as so redesignated, is amended by
inserting “, all of which consists of
ordinary income" after “of $150,000".

4. A new Example (2) is added at the
end thereof, to read as follows:

§ 1.172-5 Taxable income which is
subtrocted from net operating loss to
determining carryback or carryover.

(a) Taxable year subject to the Internal
Revenue Code of 1954, * * *

(5) Qualified real estate investment trust
Example (2). (1) Assume the same facts a5
in example (1), except that the $150,000 of
real estate investment trust taxable income
(determined withaut the net operating loss
deduction or the dividends paid deduction)
consists of $80,000 of ordinary income and
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$70,000 of net capital gain. The amount of
capital gain dividends which may be paid for
1978 s limited to $50,000, that is, the amount
of the real estate investment trust taxable
Income for 1978, determined by taking into
account the net operating loss deduction for
the taxable year, but not the deduction for
dividends paid [$150,000 minus $100,000). See
§ 1.857-6(e)(1)(ii).

(i) X designated $50,000 of the $120.000 of
dividends paid as capital gains dividends (as
defined in section 857{b){3)(C) and § 1.857-
#(e)). Thus, $70,000 is an ordinary dividend.
Since both ordinary dividends and capital
guins dividends are taken into account in
computing the deduction for dividends paid
under section 857(b)(2)(B), the result will be
the same a8 in example (1); that is, the
portion of the 1977 net operating loss
available as a carryover to 1879 and
subsequent years is §70,000.

Par, 2. Section 1.172-12, as added by
paragraph 10 of the notice of proposed
rulemaking, is amended as follows:

1. Paragraph (a)(1), (2), (3), and (4) is
deleted and a new paragraph (a)(1) is
inserted in lieu thereof to read as set
forth below.

2. Paragraph (a)(5) is redesignated as
paragraph (a)(2) and is amended by
striking out “the last sentence of” in the
third sentence.

3. Paragraph (c) is deleted.

4. Paragraph (d) is redesignated as
paragraph (c) and is amended by adding
a new sentence at the end thereof, to
read as set forth below.

§ 1.172-12  Net operafing losses of real
estate investment trusts.

(a) Taxable years to which a loss may be
carried. (1) [reserved)

. L » . .

(c) Cross references, * * * See § 1.857-
2{a)(5), which provides that for a taxable year
ending before October 5, 1976, the net
operating loss deduction Is not allowed in
computing the real estate investment trust
taxable income of a qualified real estate
Investment trust.

Par, 3. Example (7), as added at the
end of § 1.316-1(e) by paragraph 16 of
the notice of proposed rulemaking, is
amended by striking out “$48,000" in the
first sentence and inserting in lieu
thereof, “$46,000",

Par. 4. Section 1.381(c)(25)-1, as added
by paragraph 18 of the notice of
proposed rulemaking, is amended by
striking out “857(b) or 1201(a)" in
paragraph (a)(2) and inserting in lieu
thereof “857(b)(1), 857(b)(3)(A), or
1201(a)", and by striking out “in
duplicate" in the first sentence of
paragraph {c).

Par. 5. Paragraph 21 of the notice of
proposed rulemaking is revised to read
as follows:

Par, 21. Section 1.443-1(e)(5) is
amended by striking out *857(b)(2)(D)"

and inserting in lieu thereof
“857(b){2)(c)".

Par. 6. Paragraph 24 of the notice of
proposed rulemaking is revised to read
as follows:

Par, 24. Section 1.8586 is deleted and a
new § 1.856-0 is added to read as
follows:

§ 1.856-0 Revenue Act of 1978 amendments
not included.

The regulations under part Il of subchapter
M of the Code do not reflect the amendments
made by the Revenue Act of 1978.

Par. 7. Section 1.856-2(c)(2), as revised
by paragraph 26 of the notice of
proposed rulemaking, is amended by
striking out "section 85(c)(6)(C)" in the
first sentence and inserting in lieu
thereof “section 856(c)(6)(C)".

Par. 8. Section 1.856-4, as revised by
paragraph 28 of the notice of proposed
rulemaking, is revised as follows:

1. Paragraph (b)(1) is revised by
deleting the third, fourth and fifth
sentences, and inserting in lieu thereof 3
new sentences, to read as set forth
below.

2. Paragraph (b)(3) is amended by
striking out “renewal periods of the
lease)" in the third sentence and
inserting in lieu thereof “renewal
periods of the lease) in a manner which
has the effect of basing the rent on
income or profits", and by striking out
“subleasee” in the fourth sentence and
inserting in lieu thereof “sublessee”,

3. Paragraph (b)(3) is further amended
by deleting the ninth sentence and
inserting three new sentences in lieu
thereof, to read as set forth below, and
by inserting “and 10 percent of such
gross receipts in excess of $10,000 x"
immediately after “$5,000 x" in the
second sentence of the example.

4. Paragraph (b)(5) is amended by
striking out “(ii) Trustee functions. The
trustees” and inserting in lieu thereof
“(ii) Trustee or director functions. The
trustees.”

§ 1.856—4 Rents from real property.
-

(b) Amounts specificolly included or
exaluded.~{1) Charges for customary
services. * * * The furnishing of water,
heat, light, and alr-conditioning, the cleaning
of windows, public entrances, exits, and
lobbies, the performance of general
maintenance and of janitorial and cleaning
services, the collection of trash, and the
furnishing of elevator services, telephone
answering services, incidental storage space,
laundry equipment, watchman or guard
services, parking facilities, and swimming
pool fadilities are examples of services which
are customarily furnished to the tenants of a
particular class of buildings in many
geographic marketing arcas. Where it is
customary, in a particular geographic
marketing area to furnish electricity or other

utilities to tenants in buildings of a particular
class, the submetering of such utilities to
tenants in such buildings will be considered a
customary service. To qualify as a service
customarily furnished, the service must be
furnished or rendered to the tenants of the
real estate investments trust or, primarily for
the convenience or benefit of the tenant, to
the guests, customers, or subtenants of the
tenant, * * *

(3) Disqualification of rent which depends
on income or profits of any person. * * * An
amount received or accrued as rent for the
taxable year which consists, in whole or in
part, of one or more percentages of the
lessec's receipts or sales in excess of
determinable dollar amounts may qualify as
“rents from real property”, but only if two
conditions exist. First, the determinable
amounts must not depend in whole or in part
on the income or profits of the lessee. Second,
the percentages and, in the case of leases
entered into after July 7, 1078, the
determinable amounts, mus! be fixed al the
time the lease is entered into and a change in
percentages and determinable amounts is not
renegotiated during the term of the lease
(including any renewal periods of the lease)
in @ manner which has the effect of basing
rent on income or profits, * * *

Par. 9. Section 1.858-5 (c), as added by
paragraph 29 of the notice of proposed
rulemaking, is revised to read as
follows:

§ 1.856-5 Inlerest.

(o) Apportionment of interest—{1) In
general. Where a mortgage covers both real
property and other property, an
apportionment of the interest income must be
made for purposes of the 75-percent
requirement of section 856 (c)(3). For
purposes of the 75-percent requirement, the
spportionment shall be made as follows:

(i) If the loan value of the real property is
equal to or exceeds the amount of the loan,
then the entire interest income shall be
apportioned to the real property.

(ii) If the amount of the loan exceeds the
loan value of the real property, then the
interest income apportioned to the real
property is an amount equal 1o the interest
income multiplied by a fraction, the
numerator of which is the loan value of the
real property, and the denominator of which
{s the amount of the loan. The interest income
apportioned to the other property is an
amount equal to the excess of the total
interest income over the interest income
apportioned to the real property.

(2) Loan value. For purposes of this
paragraph, the loan value of the real property
is the fair market value of the property,
determined as of the date on which the
commitment by the trust to make the loan
becomes binding on the trust. In the case of a
loan purchased by the trust, the loan value of
the real property is the fair market value of
the property, determined as of the date on
which the commitment by the trust to
purchase the loan becomes binding on the
trust. However, in the case of a construction
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loan or other loan made for purposes of
improving or developing real property, the
loan value of the real property is the fair
market value of the land plus the reasonably
estimated cost of the improvement or
developments (other than personal property)
which will secure the loan and which are to
be constructed from the proceeds of the loan.
The fair marke! value of the land and the
reasonably estimated cost of improvements
or developments shall be determined as of
the date on which a commitment to make the
loan becomes binding on the trust. If the trust
does not make the construction loan but
commits itself to provide long-term financing
following completion of construction, the loan
value of the real property is determined by
using the principles for determining the ioan
value for a construction loan. Moreover, if the
mortgage on the real property is given as
additional security [or as a substitute for
other security) for the loan after the trust's
commitment! is binding, the real property loan
value is its fair market value when it
becomes security for the loan (or, if earlier,
when the borrower makes a binding
commitment to add or substitute the property
as security).

(3} Amount of loan. For purposes of this
paragraph, the amount of the loan means the
highest principal amount of the loan
outstanding during the taxable year.

Par. 10. Section 1.865-8, as added by
paragraph 29 of the notice of proposed
rulemaking, is revised as follows:

1. Paragraph (b) (2) and (3) is revised
to read as set forth below.

2. Paragraph (c)(1) is revised to read
as set forth below.

3, Paragraph (c)(4) is amended by " '
striking out “advice of counsel” in the
third sentence and inserting in lieu
thereof “expert advice", and by deleting
the last sentence and inserting in lieu
thereof two new sentences, to read as
set forth below.

4. So much of paragraph (d){1) as
precedes “(i) Enters into a lease with
respect to” is revised to read as set forth
below.

5. Paragraph (d)(1) is further amended
by striking out “acquires a shopping
center” in the second senlence, and
inserting in lieu thereof, “acquires, in a
particular taxable year, a shopping
center”.

6. Paragraph (e){1) is amended by
striking out “Under section 856(e){4)(B)
property ceases to be foreclosure
property on the first day (occurring on or
after the day on which the trust acquired
the property)” in the first sentence and
inserting in lieu thereof “Under section
856{e}{4)(B), all real property (and any
incidental personal property) for which
a particular election has been made (see
paragraph (c)(1) of this section) shall
cease to be foreclosure property on the
first day (occurring on or after the day
on which the trust acquired the
property)".

7. Paragraph (¢){3) is amended by
striking out “The preceding sentence
applies” in the sixth sentence and
inserting in lieu thereof “Subdivision (if)
of the preceding sentence applies”,

8. Paragraph (e)(5) is revised to read
as set forth below,

9, Paragraph (f)(1) is revised to read as
set forth below.

10. Paragraph (g)(1) is amended by
striking out the third sentence and
inserting a new sentence in lieu thereof
to read as set forth below.

11. Paragraph (g)(5) is amended by
striking out “if the trust previously has
been granted two extensions with
respect to the property, or” and by
adding a new sentence at the end of

aragraph (g)(5). to read as set forth
elow.

12. A new paragraph (g)(7) is added
after paragraph (g)(6) to read as set forth

low.

§ 1.856-6 Foreclosure property.

{(b) Property eligible for the election. * * *

(2) Personal property. Personal property
(including personal property not subject to &
mortgage or lease of the real property) will be
considered incident to a particular item of
real property if the personal property is used
in a trade or business conducted on the
property or the use of the personal property is
otherwise an ordinary and necessary
corollury of the dse to which the real property
is pul. In the case of a hotel, such items as
furniture, appliances, linens, china, food, etc.
would be examples of incidental personal
property. Personal property incident to the
real property is eligible for the election even
though it is mcquired after the real property is
acquired or is placed in the building or other
improvement in the course of the completion
of construction.

(3) Property with respect to which default
is anticipated. Property is not eligible for the
election to be treated as foreclosure property
if the loan or lease with respect to which the
default occurs [or is imminent) was made or
entered into (or the lease or indebiedness
was acquired) by the trust with an intent to
evict or foreclose, or when the trust knew or
had reason to know that default would occur
(“improper knowledge™). For purposes of the
preceding sentence, a trust will not be
considered to have improper knowledge with
respect to a particular lease or loan if the
lease or loan was made pursuant to a binding
commitment entered into by the trust at a
time when it did not have improper
knowledge. Moreover, if the trust, in an
attempt to avoid default or foreclosure,
advances additional amounts to the borrower
in excess of amounts contemplated in the
original loan commitment or modifies the
lease or loan, such advance or modification
will be considered not to have been made
with an intent to evicl or foreclose, or with
improper knowledge, unless the original loan
or lease was entered into with that intent or
knowledge.

(c) Election—{1) In general. (i) An election
to treat property as foreclosure property

applies to all of the eligible real property
acquired in the same taxable year by the
trust upon the default (or as a result of the
imminence of default) on a particular lease
(where the trust is the lessor] oron a
particular indebtedness owed to the trust. For
example, if 8 loan made by a trust is secured
by two separate tracts of land located in
different cities, and in the same taxable yea:
the trust acquires both tracts on foreclosure
upon the default (or imminence of default) of
the loan, the trust must include both tracts in
the election. For & further example, the trust
may choose to make a separate election for
only one of the tracts if they are acquired in
different taxable years or were not security
for the same loan. If real property subject to
the same election fs acquired at different
times in the same taxable year, the grace
period for a particular property begins when
that property is acquired.

(ii) if the trust acquires separate pleces of
real property that secure the same
indebtedness (or are under the same lease) in
different taxable years because the trust
delays acquiring one of them until & later
taxable year, and the primary purpose for the
delay is to include only one of them in an
election, then if the trust makes an election
for one piece it must also make an election
for the other piece. A trust will not be
considered to have delayed the ascquisition of
property for this purpose if there is a
legitimate business reason for the delay (such
as an attempt to avoid fareclosure by further
negotiations with the debtor or lessee).

(iif) All of the eligible personal property

“ncident to the real property must also be

included in the election.

(4) Status of taxpayer. * * *1fa tuxpayer
makes a valid election to treat property s
foreclosure property, the property will not
lose its status as foreclosure property solely
because the taxpayer is not a qualified real
estale investment trust for a subsequent
taxable year (including a taxable year which
encompasses an extension of the grace
period). However, the rules relating to the
termination of foreclosure property status in
section 856{e)(4) (but not the tax on income
from foreclosure property imposed by section
857(b){4)) apply to the year in which the
property is acquired and all subsequent
years, even though the taxpayer is not a
qualified real estate investment trust for such
year.

(d) Termination of 2-year grace period.
subsequent leases—(1) In general. Under
section 856(e)(4)(A), all real property (and
any incidental personal property) for which a
particular election has been made (see

ragraph (c){1) of this section) shall cease to

foreclosure property on the first day
{occurring on or after the day on which the
trust aéquired the property) on which the
trust either—

(e) Termination of 2-year grace period:
completion of construction—"* * * _

(5) Repair and maintenance. Under this
paragraph (e), “construction” does not
include— .

(i) The repair or maintenance of a bullding
or other improvement, such as the
replacement of worn or obsolete furniture
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and appliances to offset normal wear and
tear or obsolescence and the restoration of
property required because of damage from
fire, storm, vandalism or other casualty,

(i) The preparation of leased space for a
new tenant which does not substantially
extend the useful life of the building or other
improvement or significantly increase its
value, even though. in the case of commercial
space, this preparation includes adapting the
property to the conduct of a different
business, or

{iii) The performing of repair or
maintenance described in paragraph (e)(5)(i)
of this section after y is acquired that
was deferred by the defaulting party and that
does nol constitute renovation under
paragraph (e)(2) of this section,

(1) Termination of 2-year groce period: use
of foreclosure property in a trade or
business—{1) In general. Under section
856(e)(4)(C), all real property (and any
incidental personal property) for which a
particular election has been made (see
paragraph {c)(1) of this section) shall cease to
be foreclosure property on the first day
(ocourring more than 90 days after the day on
which the trust acquired the property) on
which the property is used in a trade or
business conducted by the trust, other than a
trade or business conducted by the trust
through an independent contractor from
whom the trust itself does not derive or
receive any income. (See section 856(d)(3) for
the definition of independent contractor.),

(g) Extension of 2-year grace period—{1) In
general. * * * See section 856(e)(3) (as in
effect with respect to the particular
extension) for rules relating to the maximum
length of an extension, and the number of
extensions which may be granted. * * *

(5) Automatic extension. * * * Moreover,
this subparagraph shall not operate to allow
any period of extension that is prohibited by
the last sentence of section 856{e)(3) (as in
effect with respect to the particular
extension).

_ (7) Status of taxpayer. The reference to

real estate investment trust” or “trust” in
this paragraph (g) shall be considered to
include a taxpayer that is not a qualified real
estate investment trust, if the taxpayer
establishes to the satisfaction of the district
director that its failure to be a qualified real
télale investment trust for the taxable year
was due to reasonable cause and not due to
willful neglect. The principles of § 1.856-7(c)
and § 1.856-8(d) (including the principles
','"vlhng to expert advice) shall apply far
Getermining reasonable cause (and absence
of willful neglect) for this purpose.

Par. 11. Section 1.856-7, as added by
baragraph 29 of the notice of proposed
rulemaking, is amended by revising

pParagraph (¢)(2) to read as set forth
below,

§ 1.656-7  Certain corporations. etc., that are
considered to meet the gross income
Mquirements.

(c] Reasonable cause.

(2) Expert advice—{1) In generol. The
reasonable reliance on a reasoned, written
opinion as lo the characterization for
purposes of section 856 of gross income to be
derived (or being derived) from a transaction
gencrally constitutes “reasonable cause™ if
income from that transaction causes the trust
to fail to meet the requirements of paragraph
(2) or (3) of section 856(c) (or of both
paragraphs). The absence of such a reasoned,
written opinion with respect 10 a transaction
does not, by itself, give rise to any Inference
that the failure to meet a percentage of
incame requirement was without reasonable
cause. An opinion as to the character of
income from a transaction includes an
opinion pertaining to the use of a standard
form of transaction or standard operating
procedure in & case where such standard
form or procedure is in fact used or followed.

(ii) If the opinion indicates that a portion of
the income from a transaction will be
nonqualified income, the trust must still
exercise ordinary business care and prudence
with respect to the nonqualified income and
detemine that the amount of that income, in
the context of its overall portfolio, reasonably
cannot be expected to cause a source-of-
income requirement to be failed. Rellance on
an opinion is not reasonable if the trust has
reason to belleve that the opinion is Incorrect
(for example, because the trust withholds
facts from the person rendering the opinion).

(iil) Reasoned written opinion. For
purposes of this subparagraph (2), a written
opinion means an opinion, in writing,
rendered by a tax advisor (including house
counsel) whose opinion would be relied on
by & person exercising ordinary business care
and prudence In the circumstances of the
particular transaction. A written opinion is
considered "reasoned"” even if it reaches a
conclusion which is subsequently determined
to be incorrect, so long as the opinion is
based on a full disclosure of the factual
situation by the real estate investment trust
and is addressed to the facts and law which
the person rendering the opinion believes to
be applicable. However, an opinfon is not
considered “reasoned” if it does nothing
mare than recite the facts and express a
conclusion.

Par. 12. Section 1.856-8, as added by
paragraph 29 of the notice of proposed
rulemaking is amended as follows:

1. Paragraph (b) is amended by
inserting a new sentence after the first
sentence to read as set forth below.

2. The second sentence of paragraph
(c)(2) is amended by striking out
“indirectly, 50 percent or more of its
shares" and inserting in lieu thereof
“indirectly, 50 percent or more in value
of its outstanding shares", and by
striking out “effective, 50 percent or
more of the shares”, and inserting in lieu
thereof, “effective, 50 percent or more in
value of the outstanding shares”,

3. Paragraph (d) is amended by
striking out “advice of counsel" in the
fourth sentence and inserting in lieu
thereof “expert advice".

§ 1.856-8 Revocation or termination of
election.

(b) Termination of election to be a real
estate investment trust. * * * [This election
terminates whether the failure to be a
qualified real estate investment trust is
intentional or inadvertent.) * * *

Par. 13, Section 1.857-2, as
redesignated and revised by paragraph
33 of the notice of proposed rulemaking,
is amended by striking out "investment
taxable income" in the second sentence
of paragraph (a) and inserting in lieu
thereof “investment trust taxable
income.”

Par. 14. Section 1.857-3, as added by
paragraph 34 of the notice of proposed
rulemaking, is amended by adding new
paragraphs (d) and (e} at the end
thereof, to read as follows:

§ 2.857-3 Net income from foreclosure
property.

(d) Gross income not subject to tax on
fereclosure property. If the gross income
derived from foreclosure property consists of
two classes, a deduction directly connected
with the production of both classes (including
interest attributable to the carrying of the
property) must be apportioned between them.
The two classes are:

{1) Gross income which is taken into
account in computing net income from
foreclosure property and

{2) Other income {such as income
described in subparagraph (A), (B), (C). (D),
or (G) of section 856{c)(3)).

The apportionment may be made on any
reasonable basis. :

(e) Allocation and apportionment of
Interest. For purposes of determining the
amount of interest attributable to the carrying
of foreclosure property under parugraph (b)
of this section, the following rules apply:

(1) Deductible interest. Interest is taken
into account under this paragraph (e) only if
it is otherwise dedpcubre under chapter 1 of
the Code.

(2) Interest specifically allocated to
property. Interesi that is specifically
allocated to an item of property is
attributable only to the carrying of that
property. Interest Is specifically allocated to
an item of property if (i) the indebtedness on
which the Interest is pald or accrued is
secured only by that property. (Ii) such
indebtedness was specifically incurred for
the purpose of purchasing, constructing,
maintaining, or improving that property, and
{iii) the proceeds of the borrowing wers
applied for that purpose.

(3) Other interest. Interest which is not
specifically allocated to property is
apportioned between foreclosure property
and other property under the principles of
§ 1.861-8{e)(2)(v).

{4) Effective date. The rules in this
paragraph (e) are mandatory for all taxable
years ending after February 8, 1981.

Par. 15, Section 1,857-5, as added by
paragraph 34 of the notice of proposed
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rulemaking, is amended by striking out
“should be" in the first sentence of
paragraph [b) and inserting in lien
thereof “are”.

Par. 16, Section 1.857-86, as
redesignated by paragraph 34 and
amended by paragraph 35 of the notice
of proposed rulemaking, is amended by
striking out *(1) A capital gain"
immediately after the title of paragraph
(e}, and inserting in lieu thereof "(1)(i) A
captial gain”, and by adding a new
subdivision (ii) at the end of paragraph
{e). to read as follows:

(e) Definition of capital gein dividend. (1)

(ii) For purposes of section 857(b}{3)(C) and
this paragraph, the net captial gain for a
tuxable year ending after October 4, 1976, is
deemed not to exceed the real estate
investment trust taxable income determined
by taking into account the net operating loss
deduction for the taxable year but not the
deduction for dividends paid, See example (2)
in §1.172-5(a)(5).

Par. 16a. Subparagraphs 1 and 2 of
paragraph 35 of the notice of proposed
rulemaking are revised to read as
follows:

1. The first sentence of paragraph (b)
is amended by striking out "an
investment trust for” and inserting in
lieu thereof “a corporation, trust, or
association for".

2. Paragraph (c)(1) is amended by
striking out “857(b){4)" and inserting in
lieu thereof “857(b)(7)."

Par. 17. A new paragraph 44 is added
to the notice of proposed rulemsking, to
read as follows:

Par. 44. Section 1.857-8, as
redesignated by Par. 34 of this
document, is amended by striking out
"December 1" in the example in
paragraph (c)(3] and inserting in lieu
thereof, “December 31",

Par. 18. Section 1.858-3, as added by
paragraph 42 of the notice of proposed
rulemaking, is amended by inserting
“(computed without the dividends paid
deduction)” after “income of corporation
X" in the sixth sentence of Example (1)
in paragraph (c).

Par. 19. The date of publication of this
Treasury decision in the Federal
Register is substituted for the date the
notice of proposed rulemaking is
adopted as a Treasury decision
wherever the later date was specified in
the notice of proposed rulemaking.

Title 26 of the Code of Federal
Regulations is further amended by
adding a new section 5.856-1 to Part 5,
Temporary Income Tax Regulations
under the Revenue Act of 1978, to read
as follows:

§ 5.856-1 Extensions of the grace period for
foreclosure property by a real estate
investment! trust.

{a) In general. Under section 856(e), a real
estate investment trust (“REIT”) may elect to
treat as foreclosure property certain real
property (including interests in real property),
and any personal property incident to such
real property, that the REIT acquires after
December 31, 1973. In general, the REIT must
ucquire the property as the result of having
bid in the property at foreclosure, or having
otherwise reduced the property to ownership
or possession by agreement or process of
law, after there was default {or default was
imminent) on a lease of such property (where
the REIT was the lessor) or on an
indebtedness owed to the REIT which such
property secured. Property that & REIT elects
to treal as foreclosure property ceases to be
foreclosure property with respect to such
REIT at the end of a grace period. The grace
period ends on the date which is 2 years after
the date on which the REIT acquired the
property, unless the REIT has been granted
an extension or extensions of the grace
period. If the grace period is extended, the
property ceases to be foreclosure property on
the day immediately following the last day of
the grace period, as extended.

(b) Rules for extensions of the grace
period., In general, § 1.856-6(g] prescribes
rules regarding extensions of the grace
period. However, in order to reflect the
amendment of section 856(e)(3) of the Code
by section 383(c) of the Revenue Act of 1978,
the following rules also apply:

(1) In the case of extensions granted after
November 6, 1978, with respect (o extension
periods beginning after December 31, 1977,
the district director may grant one or more
extensions of the grace period for the
property, subject to the limitation that no
extension shall extend the grace period
beyond the date which is 6 years after the
date the REIT acquired the property. In any
other case, an extension shall be for a period
of not more than 1 year, and nol more than
two extensions can be granted with respect
to the property.

{2) in the case of an extension period
beginning after December 31, 1977, a request
for an extension filed on or before March 28,
1880, will be considered to be timely if the
limitation on the number and length of
extensions in section 856{e)(3), as in effect
before the amendment made by section 363(c)
of the Revenue Act of 1978, would have
barred the extension.

This Treasury decision is issued under
the authority contained in the following
sections of the Internal Revenue Code of
1954: section 856(d)(4) (90 Stat. 1750, 26
U.S.C. 856(d)(4)): section 856{e)(5) (88
Stat. 2113; 26 U.S.C. 856(e)(5)): section
856(f)(2) (90 Stat. 1751; 26 U.S.C.
856(f)(2)); section 856(g)(2) (90 Stat. 1753;
26 U.S.C. 856(g)(2)): section 858(a) (74
Stat. 1008; 26 U.S.C. 858(a)); section
859(c) (90 Stat. 1743; 26 U.S.C. 858(c))
section 859(e} (90 Stal. 1744; 26 US.C.
858(e)); section 6001 (B8A Stat. 731, 26
U.S.C. 8001); section 6011 (68A Stat. 732,
26 U.S.C. 6011); section 6071. (68A Stal.

749, 26 U.S.C. 8071); section 6091 (68A
Stat. 752, 26 U.S.C. 6091); section 7805
(68A Stat. 917, 26 U.S.C. 7805). The
amendments are also issued under the
authority contained in section 1608(d)(2)
of the Tax Reform Act of 1976 (80 Stat,
1758).

!

Dated: Junuary 19, 1981,
William E. Williams,
Acting Commissioner of Internal Revenue
Emil M. Sunley,
Acting Assistant Secretary of the Treasur)

26 CFR Parts 1, 5, 7, 10, and 55 are
amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. Section 1.46 is removed.

Par. 2. Section 1.46-4(b)(2) is amended
by striking out “857(b)(2)(C)" in
subdivision {ii) and inserting in lieu
thereof “857(b}(2)(B) (section
857(b)(2)(C), as then in effect, for
taxable years ending before October 5.
1976)" and by adding three new
sentences after the second sentence, to
read as set forth below.

§ 1.46-4 Limitations with respect to

{b) Regulated investment companies
and the real estate investment trusts.

(2) * * * In the case of a taxable year
ending after October 4, 1976, real estate
investment trust taxable income, for
purposes of section 46(e) and this
paragraph, is determined by excluding
any net capital gain, and by computing
the deduction for dividends paid withou!
regard to capital gains dividends (as
defined in section 857(b)(3)(C)). In the
case of a real estate investment trust,
the amount of the deduction for
dividends paid includes the amount of
deficiency dividends (other than capital
gains deficiency dividends) taken into
account in computing real estate
investment trust taxable income for the
taxable year. See section 859(d) for the
definition of deficiency dividends. * *

Par. 8. Section 1.50B-5(b)(2) is
amended by striking out "857(b)(2](.('l
in subdivision (if) and inserting in liev
thereof “857(b)(2)(B) (section
857(b)(2)(C). as then in effect, for
taxable years ending before Octobei 5
1976)" and by adding three new
sentences after the second sentence, 10
read as set forth below.

§ 1.508-5 Limitations with resprct to
certain persons.

. » » . .
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(b) Regulated investment companies
and real estate investment trusts,* * *

(2)* * *In the case of a taxable year
ending after October 4, 1976, real estate
investment trust taxable income, for
purposes of this paragraph, is
determined by excluding any net capital
gain, and by computing the deduction
for dividends paid without regard to
capital gains dividends (as defined in
section 857(b)(3)(C)). In the case of a
real estate investment trust, the amount
of the deduction for dividends paid
includes the amount of deficiency
dividends (other than capital gains
deficiency dividends) taken into account
in computing real estate investment trust
taxable income for the taxable year. See
section 859(d) for the definition of
deficiency dividends.

§ 1.116-1 [Amended)

Par. 4. Section 1.116-1(d)(2){iv) is
amended by striking out “1.857—4" and
inserting in lieu thereof "1.857-6",

Par. 5. Section 1.164-2 is amended by
striking oul “or {c) of this section” in
paragraph (f) and inserting in lieu
thereof “(c), or (h) of this section”, and
by adding @ new paragraph (h) at the
end thereof to read as set forth below.

§1.184-2 Deduction denied in case of
certain taxes.

- . . -

(h) Excise tax on real estate
investment trusts. The excise tax
imposed on certain real estate
investment trusts by section 4981, .

§1.172 [Removed]
Par. 8. Section 1,172 is removed.

Par. 7. A new paragraph (e) is added
al the end of §1.172-2 to read as set
forth below.

§1.172-2 Net operating loss in case of a
corporation.

(e) Qualified real estate investment
trusts. For taxable years ending after
October 4, 1976, the net operating loss of
4 qualified real estate investment trust
(as defined in §1.172-12(b)) is computed
by taking into account the adjustments
described in section 857(b)(2) (other
than the deduction for dividends paid,
as defined in section 561), as well as the
modifications required by paragraph
(a)(1) of this section. Thus, for example,
the special deductions for dividends
received, ete., provided in part VIII of
subchapter B (other than section 248), as
well as the net operating loss deduction
under section 172, are not allowed in
tomputing the net operating loss of a
qualified real estate investment trust.

§1.172-4 [Amended]

Par. 8. Section 1.172-4 is amended as
follows:

1. Paragraph (a)(1)(ii) is amended by
inserting “§ 1.172-12(a),” immediately
after "of this subparagraph,”.

2. Paragraph (a)(1)(iii) is amended by
striking out “and § 1.172-9" and
inserting in lieu thereof *, §1.172-9, and
the exception in § 1.172-12(a)".

3. Paragraph (a)(1)(iv) is amended by
inserting “and § 1.172-12{a)" after
“Except as provided in subdivision (v)
of this subparagraph”.

4. Paragraphs {a)(1)(viii) and (a}{1)(ix)
are each amended by inserting “(except
as provided in § 1.172-12(a))" after "be
carried back".

Par. 9. Paragraph (a) of §1.172-5 is
amended by adding a new subparagraph
(5) at the end thereof, to read as set
forth below.

§1.172-5 Taxable income which is
subtracted from net operating loss to
determine carryback or carryover.

(a) Taxable year subject to the
Internal Revenue Code of 1954. * * *

(5) Qualified real estate investment
trust. Where a net operating loss is
carried over to a qualified taxable year
(as defined in § 1.172-12(b)) ending after
October 4, 1976, the real estate
investment trust taxable income (as
defined in section 857(b)(2)) shall be
used as the “taxable income" for that
taxable year to determine, under section
172(b)(2), the balance of the net
operating loss available as a carryover
to a subsequent laxable year. The real
estate invesiment trust taxable income,
however, is computed by applying the
rules applicable to corporations in
paragraph (a)(3) of this section. Thus, in
computing real estate investment trust
taxable income for purposes of section
172(b)(2), the net operating loss
deduction for the taxable year shall be
computed in accordance with paragraph
(a){3)(i) of this section. The principles of
this subparagraph may be illustrated by
the following examples:

Example (1). Corporation X, a calendar
year taxpayer, is formed on Januvary 1, 1977, X
incurs a net operating loss of $100,000 for its
taxable year 1877, which under section
172(b)(2), is a carryover to 1978. For 1978 X is
a qualified real estate investment trust (as
defined in § 1.172-12(b)) and has real estate
investment trust taxable income {determined
without regard 1o the deduction for dividends
paid or the net operating loss deduction) of
$150,000, all of which consists of ordinary
income, X pays dividends in 1978 totaling
$120,000 that qualify for the deduction for
dividends paid under section 867(b)(2)(B).
The portion of the 1977 net operating loss
available as a carryover to 1979 and
subsequent years Is §70,000 (i.e., the excess of
the amount of the net operating loss

($100,000) over the amount of the real estale
investmenl! trust taxsble income for 1978
($30,000), determined by taking Into account
the deduction for dividends paid allowable
under section 857(b)(2){B) and without taking
into scoount the net operating loss of 1977),

Example (2). (i) Assume the same facts as
in example (1), except that the $150.000 of
real estate investment trust taxable income
(determined without the net operating loss
deduction or the dividends paid deduction)
consists of $80,000 of ordinary income and
$70,000 of net capital gain. The amount of
capital gain dividends which may be paid for
1978 is limited 1o $50,000, that is, the amount
of the real estate investment trust taxable
income for 1978, determined by taking into
account the net operating loss deduction for
the taxable year, but not the deduction for
dividends paid ($150,000 minus $100,000). See
§ 1.857-6{e)(1)(ii).

{i1) X designated $50,000 of the $120,000 of
dividends paid as capital gains dividends {as
defined in section 857(b)(3)(C) and § 1.857~
6{e)). Thus, $70,000 is an ordinary dividend.
Since both ordinary dividends and capital
gains dividends are taken into gccount in
computing the deduction for dividends paid
under section 857(b)(2)(B), the result will be
the same as in example (1); that is, the
portion of the 1977 net operating loss
avallable as a carryover to 1979 and
subsequent years is $70,000,

Par. 10. A new § 1.172-12 is added
after § 1.172-11 to read as follows;

§ 1.172-12 Nel operating losses of real
estate investment trusts.

(a) Taxable years to which a loss may
be carried. (1) [reserved)

(2) A qualified taxable year is a
taxable year preceding or following the
taxable year of the net operating loss,
for purposes of section 172(b)(1), even
though the loss may not be carried to, or
allowed as a reduction in, such qualified
taxable year. Thus, a qualified taxable
year ending before October 5, 1976 (for
which no net operating loss deduction is
allowable) is nevertheless a preceding
or following taxable year for purposes of
section 172(b)(1). Moreover, a gualified
tuxable year ending after October 4.
1976 (to which a net operating loss
cannol be carried back because of
section 172(b)(1)(E)) is nevertheless a
preceding taxable year for purposes of
section 172(b)(1). For purposes of
determining, under section 172(b)(2), the
balance of the loss available as a
carryback or carryover to other taxable
years, however, the net operating loss is
not reduced on account of such qualified
taxable year being a preceding or
following taxable year.

(b) Definitions. For purposes of this
section and §§ 1.172-2 and 1.172-5—

(1) The term “qualified real estate
investment trust” means, with respect to
any laxable year, a real estate
investment trust within the meaning of
part 11 of subchapter M which is taxable
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for such year under that part as a real
estate investment trust, and

(2) The term “qualified taxable year"
means a taxable year for which the
taxpayer is a.qualified real estate
investment trust.

(c) Cross references. See §§ 1.172-2(e)
and 1.172-5({a)(5) for the computation of
the net operating loss of a qualified real
estate investment trust for a taxable
year ending after October 4, 1976, and
the amount of a net operating loss which
is absorbed when carried over lo a
qualified taxable year ending after
October 4, 1976. See § 1.857-2(a)(5),
which provides that for a taxable year
ending before October 5, 1976, the net
operating loss deduction is not allowed
in computing the real estate investment
trust taxable income of a qualified real
estate investment trust.

§ 1.243-2 [Amended]

Par. 11. Section 1.243-2(c) is amended
by striking out “1.857-4" and inserting in
lieu thereof “1.857-6".

§ 1.246-1 [Amended]

Par. 12. Section 1.246-1(d) is amended
by striking out *1.857—4" and inserting in
lieu thereof “1.857-6".

§ 1.275 [Removed]
Par. 13. Section 1.275 is removed.

§1.275-1 [Amended]

Par. 14. Section 1.275-1 is amended by
striking out “and (e)" and inserting in
lien thereof “(e) and (h)".

§ 1.316 [Removed]

Par. 15, Section 1.316 is removed.

Par. 16. Section 1.316-1 is amended as
follows:

1. Paragraph (d) of § 1.316-1 is
redesignated as paragraph (e) and a new
paragraph (d) is inserted immediately
after paragraph (c), to read as set forth
below:

2, A new example (7) is added at the
end of paragraph (e) (as redesignated),
to read as set forth below.

§ 1.316-1 Dividends.

(d) In the case of a corporation which,
under the law applicable to the taxable
year in respect of which a distribution is
made under section 859 (relating to
deficiency dividends), was a real estate
investment trust (within the meaning of
section 856), the term “dividend,"” in
addition to the meaning set forth in
paragraphs (a) and (b) of section 3186,
means a distribution of property lo its
shareholders which constitutes a
“deficiency dividend"” as defined in
section 859(d).

(e) X |

Example (7). In 1979, a deficiency of $46,000
in the tax on real estate investment trust
taxable income is established against
corporation R for the taxable year 1877,
based on an increase in real estate
investment trust taxable income of $100,000.
Corporation R complied with the provisions
of section 859 and in December 1879
distributed to its stockholders $100,000, which
qualified as “deficiency dividends"” under
section 859(d). The distribution of $100,000 is
a taxable dividend. It is immaterial whether
corporation R is a real estate investment trust
for the taxable year 1979 or whether it had
accumulated or current earnings and profits
in 1979.

§ 1.381(c)17){1) [Amended]

Par. 17. The example in § 1.381(c)(17)-
(1)(f) is amended by striking out
“paragraph (d) of § 1.316-1" in the sixth
sentence and inserting in lieu thereof
“paragraph (e) of § 1.316-1".

Par. 18. A new § 1.381(c)(25)-1 is
added after § 1.381(c)(24)-1, to read as
follows:

§ 1.381(cH25)~1 Deficiency dividend of
real estate Investment trust.

(a) Carryover requirement. If a
distributor or transferor corporation in a
transaction to which section 381(a)
applies—

(1) Was a real estate investment trust
(within the meaning of section 856, as in
effect for the applicable taxable year)
for any taxable year ending on or before
the date of distribution or transfer, and

(2) A determination (as defined in
section 859(c)) establishes that the
transferor or distributor corporation is
liable for the tax imposed by section
11(a), 56(a), 857(b](1), 857(b)(3)(A), or
1201(a) for such taxable year,
then in determining the liability for such
tax the deduction described in section
859 shall be allowed pursuant to section
381(c)(25) to such corporation for the
amount of deficiency dividends paid by
the acquiring corporation with respect to
the distributor or transferor corporation.
Except as otherwise provided in this
section, the provisions of section 859
and the regulations thereunder apply
with respect to a deficiency dividend
deduction allowable pursuant to section
381(c)(25).

(b) Deficiency dividends paid by the
acquiring corporation with respect to
the distributor or transferor corporation.
A deficiency dividend paid by the
acquiring corporation with respect to the
distributor or transferor corporation
must be a distribution that would satisfy
the definition of a deficiency dividend
under section 859(d) if paid by the
distributor or transferor corporation to
its own shareholders. The distribution,
however, shall be paid by the acquiring
corporation to its own shareholders. The
distribution also shall be paid after the

date of distribution or transfer and on,
or within 90 days after, the date of the
determination but before the acquiring
corporation files a claim under
paragraph (c) of this section.

(c) Claim for deduction. A claim for
deduction undey this section shall be
made by the acquiring corporation on
form 976 and shall be filed within 120
days after the date of the determination,
The form shall contain, or be
accompanied by, the information
required under paragraph (b)(2) of
§ 1.859-2 in sufficient detail to properly
identify the facts with respect to the
distributor or transferor corporation and
the acquiring corporation. The required
certified copy of the resolution
authorizing the payment of the dividend
shall be that of the trustees, board of
directors, or other authority, of the
acquiring corporation. Necessary
changes may be made in form 976 in
order to carry out the provisions of this
paragraph. The claim shall be filed with
the district director, or director of the
internal revenue service center, with
whom the return of the distributor or
transferor corporation to which the
claim relates was filed.

(d) Effect on dividends paid
deduction. A deficiency dividend paid
by the acquiring corporation that is
allowable as a deduction to a distributor
or transferor corporation pursuant to
section 381(c)(25) shall not become a
part of the dividends paid deduction of
the acquiring corporation under section
561 for any taxable year.

(e) Successive transactions to which
section 381(a) applies. The provisions of
this section shall apply in the case of
successive transactions to which section
381(a) applies. Thus, if X corporation
transfers its assets to Y corporation in 8
transaction to which section 381(a)
applies and if Y corporation transfers its
assets to Z corporation in a subsequent
transaction to which section 381(a)
applies, then, subject to the provisions
of this section, X corporation may take
deficiency dividend deduction for the
amount of deficiency dividends paid by
Z corporation with respect to X
corporation.

Par. 19. Section 1.441-1(b)(3) is
amended by adding a new sentence al
the end thereof, to read as set foit
below.

§ 1.441-1 Period for computation of
taxable income.

(b) Taxable year.
(3) * * * Forrules applicable to the
adoption of a taxable year by a real




Federal Register / Vol. 46, No. 25 / Friday, February 6, 1981 / Rules and Regulations

11265

estate investment trust, see section 860
and § 1.860-1.

Par. 20. Section 1.442-1 is amended by
adding a new sentence at the end of |
paragraph (a)(1), to read as set forth
below, and by striking out “A
corporation (other than a corporation to
which subparagraphs (4) or (5) of this
paragraph applies)” in the first sentence
of paragraph (c)(1) and inserting in lieu
thereof “Except as otherwise provided
in paragraph (c}{4) and (5) of this section
and § 1.860-1, a corporation”.

§ 1.442-1 Change of annual accounting
period.

(a) Manner of effecting such
change.~{1) In general. * * * For
special rules relating to real estate
investment trusts, see section 860 and
§ 1.860-1.

§1.443-1 [Amended]

Par. 21, Section 1.443-1(e)(5) is
amended by striking out “857(b})(2)(D)"
and inserting in lieu thereof
“857(b)(2)C)"

§ 1.512(b)-1 [Amended]

Par. 22. Section 1.512(b)-1(c)(2)(iii)(5)
is amended by striking oul “paragraph
(b){1)" and inserting in lieu thereof
"p;nrugrath (b)(3) and (6) (other than
paragraph (b)(8)(ii})".

§1.562-1 [Amended] '

Par, 23, The example in § 1-562-
1{b)(2)(iii) is amended by striking out
“paragraph (d)" in the last sentence and
inserting in lieu thereof “paragraph (e)".

§1.856 [Removed]

Par, 24. Section 1.858 is removed and a
new §1.856.0 is added to read as
follows:

§1.856-0 Revenue Act of 1978
amendments not included.

The regulations under part Il of
subchapter M of the Code do not reflect
the amendments made by the Revenue
Act of 1978,

Par, 25. Section 1.856-1 is amended as
follows: :

1. Paragraph (a) is amended by
striking out “The term ‘real estate
investment trust’ means an
unincorporated trust or unincorporated
association™ and inserting in lieu
thereof, “The term ‘real estate
investment trust' means a corporation,
trust, or association”.

2. Paragraph (a) is further amended by
adding a new sentence at the end
thereof, to read as set forth below.

3. So much of paragraph (b) as
precedes subparagraph (1) is amended
by striking out “unincorporated”.

4. Paragraph (b)(1) is amended by
inserting “or directors” before the
comma at the end thereof,

5. Paragraph (b)(4) is amended by
inserting *, in the case of a taxable year
beginning before October 5, 1978," after
“Which" and by inserting “(other than
foreclosure property)” after “property”,

6. Paragraph (b) is amended by
redesignating subparagraphs (5) and (6)
as (6) and (7), respectively, and inserting
a new subparagraph (5) to read as set
forth below.

7. Paragraph (c) is amended by
striking out “(4)" in the first sentence
and inserting in lieu thereof *(5)", and
by striking out “(5)" in the first and third
sentences and inserting in lieu thereof
“(8)".

8. So much of paragraph (d) as
precedes paragraph (1) is amended by
striking out “unincorporated”,

9. The second sentence of paragraph
(d)(2) is amended by striking out “trust
instrument” and inserting in lieu thereof
“trust instrument or corporate charter or
bylaws", by striking out “trustee" each
place it appears and inserting in lieu
thereof "trustee or directors”, and by
striking out “believes" and inserting
“believe" in lieu thereof.

10. The last sentence of paragraph
(d}(2) is amended by striking out
“investment trust and"” and inserting in
lieu thereof “investment trust,” and by
striking out the period at the end thereof
and inserting in lieu thereof *, and the
term ‘shares’ includes shares of stock.”

11. The first sentence of paragraph
{d)(4) is amended by striking out “A
real” and inserting in lieu thereof “In the
case of a taxable year beginning before
October 5, 1976, a real” and by inserting
“(other than foreclosure property)"” after
“property”.

12. Paragraph (d)(5) s amended by
striking out “An unincorporated
organization" in the first sentence and
inserting in lieu thereof A corporation,
trust, or association”, and by striking
out"” §1.857-6" in the las! sentence and
inserting in lieu thereof "§ 1.857-8".

13. Paragraph (e) is amended by A
striking out “unincorporated trust” and
inserting in lieu thereof “organization”.

14. A new paragraph (f) is added to
read as set forth below.

§1.856-1 Definition of real estate
Investment trust.

(a) In general. * * * (See, however,
paragraph (f) of this section, relating to
the requirement that, for taxable years
beginning before October 5, 1976, a real
estate investment trust must be an
unincorporated trust or unincorporated
association).

(b) Qualifying conditions. * * *

(5) Which is neither (i) a financial
institution to which section 585, 586, or
593 applies, nor (ii) an insurance
company to which subchapter L applies,

() Unincorporated status required for
certain taxable years. In the case of a
taxable year beginning before October
5, 1976, a real estate investment trust
must be an unincorporated trust or
unincorporated association.
Accordingly, in applying the regulations
under part II of subchapter M of the
Code with respect to such a taxable
year, the term “an unincorporated trust
or unincorporated association” is to be
substituted for the term “a corporation,
trust, or association™ each place it
appears, and the references to
“directors” and “corporate charter or
bylaws" are to be disregarded.

Par. 26. Section 1.856-2 is amended as
follows:

1. Paragraph (b) is amended by
striking out “which began after
December 31, 1960" and inserting in lieu
thereof “which has not been terminated
or revoked under section 856(g) (1) or
(2)", and by striking out the last
sentence and inserting three new
sentences in lieu thereof, to read as set
forth below.

2. Paragraph (c) is revised to read as
set forth below.

§1.856-2 Limitations.

(b) Election. * * * An election cannot
be revoked with respect to a taxable
year beginning before October 5, 1976.
Thus, the failure of an organization to be
a qualified real estate investment trust
for a taxable year beginning before
October 5, 1976, does not have the effect
of revoking a prior election by the
organization to be a real estate
investment trust, even though the
organization is not taxable under part II
of subchapter M for such taxable year.
See section 856(g) and § 1.856-8 for rules
under which an election may be revoked
with respect to taxable years beginning
after October 4, 1976,

(c) Gross income requirements.
Section 856(c) (2), (3), and (4), provides
that a corporation, trust, or association
is not a “real estate investment trust"
for a taxable year unless it meets certain
requirements with respect to the sources
of its gross income for the taxable year.
In determining whether the gross income
of a real estate investment trust satisfies
the percentage requirements of section
856(c) (2), (3), and (4), the following rules
shall apply:

(1) Gross income. For purposes of
both the numerator and denominator in
the computation of the specified
percentages, the term “gross income”
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has the same meaning as that term has
under section 61 and the regulations
thereunder. Thus, in determining the
gross income requirements under
section 856(c) (2). (3), and (4), a loss from
the sale or other disposition of stock,
securities, real property, etc. does not
enter into the computation.

(2) Lapse of options. Under section
856(c)(6)(C), the term “interests in real
property"” includes options to acquire
land or improvements thereon, and
options to acquire leaseholds of land
and improvements thereon. However,
where a corporation, trust, or
association writes an option giving the
holder the right to acquire land or
improvements thereon, or writes an
option giving the holder the right to
acquire a leasehold of land or
improvements thereon, any income that
the corporation, trust, or association
recognizes because the option expires
unexercised is not considered to be gain
from the sale or other disposition of real
property (including interests in real
property) for purposes of section 856(c)
{2)(D) and (3)(C). The rule in the
preceding sentence also applies for
purposes of section 856(c)(4)(C) in
determining gain from the sale or other
disposition of real property for the 30-
percent-of-gross-income limitation.

(3) Commitment fees. For purposes of
section 856(c) (2)(G) and (3)(G), if
consideration is received or accrued for
an agreement to make a loan secured by
a mortgage covering both real property
and other property, or for an agreement
to purchase or lease both real property
and other property, an apportionment of
the consideration is required. The
apportionment of consideration received
or accrued for an agreement to make a
loan secured by a mortgage covering
both real property and other property
shall be made under the principles of
§ 1.856-5(c), relating to the
apportionment of interest income.

(4) Holding period of property. For
purposes of the 30-percent limitation of
section 856(c)(4), the determination of
the period for which property described
in such section has been held is
governed by the provisions of section
1223 and the regulations thereunder,

(5) Rents from real property and
interest. See §§ 1.856—4 and 1.856-5 for
rules relating to rents from real property
and interest.

Par. 27. Seclion 1.856-3 is amended by
adding a new sentence at the end of
paragraph (¢) and by adding a new
paragraph (h) at the end thereof, to read
as set forth below.

§ 1.856-3 Definitions.

(¢) Interests in real property. * * *
The term “interests in real property”
also includes options to acquire land or
improvements thereon, and options to
acquire leaseholds of land or
improvements thereon.

(h) Net capital gain. The term “net
capital gain" means the excess of the
net long-term capital gain for the
taxable year over the net short-term
capital loss for the taxable year.

Par, 28. Section 1.856-4 is amended as
follows:

1. Paragraph (a) is amended by
deleting the last two sentences and by
striking out “limitations” in the first
sentence and inserting in lieu thereof
“exceptions”.

2. Paragraphs (b) (1), (2), (3), and (4)
are redesignated as paragraph (b} (3),
(4), (5), and (7), respectively, and so
much of paragraph (b) as precedes
paragraph (b)(3), as redesignated, is
revised to read as set forth below.

3. Paragraph (b)(3), as redesignated, is
revised to read as set forth below.

4. The title and first sentence of
paragraph (b)(4), as redesignated, are
revised to read as set forth below.

5. Paragraph (b)(5), as redesignated, is
amended by redesignating subdivisions
(ii) and (iii) as subdivisions (iii) and (iv),
respectively.

8. So much of paragraph (b)(5), as
redesignated, as precedes subdivision
(iii) thereof, as redesignated, is revised
to read as set forth below.

7. A new paragraph (6) is added to
read as set forth below.

§ 1.856-4 Rents from real property.

(b) Amounts specifically included or
excluded—(1) Charges for customary
services. For taxable years beginning
after October 4, 1976, the term “rents
from real property”, for purposes of
paragraphs (2] and (3) of section 856{c),
includes charges for services
customarily furnished or rendered in
connection with the rental of real
property, whether or not the charges are
separaltely stated. Services furnished to
the tenants of a particular building will
be considered as customary if, in the
geographic market in which the building
is located, tenants in buildings which
are of a similar class (such as luxury
apartment buildings) are customarily -
provided with the service. The
furnishing of water, heat, light, and air-
conditioning, the cleaning of windows,
public entrances, exits, and lobbies, the
performance of general maintenance
and of janitorial and cleaning services,
the collection of trash, and the
furnishing of elevator services,
telephone answering services, incidental

storage space, laundry equipment,
watchman or guard services, parking
facilities, and swimming pool facilities
are examples of services which are
customarily furnished to the tenants of 4
particular class of buildings in many
geographic marketing areas, Where it is
customary, in & particular geographic
marketing area, to furnish electricity or
other utilities to tenants in buildings of 4
particular class, the submetering of such
utilities to tenants in such buildings will
be considered a customary service, To
qualify as a service customarily
furnished, the service must be furnished
or rendered to the tenants of the real
estate investment trust or, primarily for
the convenience or benefit of the tenant,
to the guests, customers, or subtenants
of the tenant. The service must be
furnished through an independent
contractor from whom the trust does not
derive or receive any income. See
paragraph (b)(5) of this section. For
taxable years beginning before October
5, 1976, the rules in paragraph (b)(3) of
26 CFR 1.856-4 (revised as of April 1,
1977), relating to the furnishing of
services, shall continue to apply.

[2) Amounts received with respect to
certain personal property.—{i) In
general. In the case of taxable years
beginning after October 4, 19786, rent
attributable to personal property that (s
leased under, or in connection with, the
lease of real property is treated under
section 856(d)(1)(C) as “rents from real
property” {and thus qualified for
purposes of the income source
requirements) if the rent attributable to
the personal property is not more than
15 percent of the total rent received or
accrued under the lease for the taxable
year. If, however, the rent attributable to
personal property is greater than 15
percent of the total rent received or
accrued under the lease for the taxable
year, then the portion of the rent from
the lease that is attributable to personal
property will not qualify as "rents from
real property".

(ii) Application. In general, the 15
percent test in section 856(d)(1)(C) is
applied separately to each lease of real
property. However, where the real
estate investment trust rents all (or @
portion of all) the units in a multiple unit
project under substantially similar
leases (such as the leasing of
apartments in an apartment builuum_ﬂr
complex to individual tenants), the 15-
percent test may be applied with r»"iF“-'“J
to the aggregate rent received or accru®
for the taxable year under the similar
leases of the property, by using the
average of the trust's aggregate adjus!cd
bases of all of the personal property
subject to such leases, and the averag®
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of the trust's aggregate adjusted bases of
all real and personal property subject to
such leases, A lease of a furnished
apartment is not considered to be
substantially similar to a lease of an
unfurnished apartment {including an
apartment where the trust provides only
personal property, such as major
appliances, that is commonly provided
by a landlord in connection with the
rental of unfurnished living quarters).

(iii) Taxable years beginning before
October 5, 1976. In the case of taxable
years beginning before October 5, 1976,
any amount of rent that is attributable to
personal property does not qualify as
rent from real property.

(3) Disqualification of rent which
depends on income or profits of any
person, Except as provided in paragraph
(b)(6){ii) of this section, no amount
received or accrued, directly or
indirectly, with respect to any real
property [or personal property leased
under, or in connection with, real
property) qualifies as “rents from real
property” where the determination of
the amount depends in whole or in part
on the income or profits derived by any
person from the property. However, any
amount so0 accured or received shall not
be excluded from the term “rents from
real property” solely by reason of being
based on a fixed percentage or
percentages of receipts or sales
(whether or not receipts or sales are
adjusted for returned merchandise, or
Federal, State, or local sales taxes).
Thus, for example, "rents from real
property” would include rents where the
ledse) provides for differing percentages
or receipts or sales from different
departments or from separate floors of a
retail store so long as each percentage is
fixed at the time of entering into the
lease and a change in such percentage is
not renegotiated during the term of the
lease (including any renewal periods of
the lease in @ manner which has the
effect of basing the rent on income of
profits. See paragraph (b)(6) of this
section for rules relating to certain
amounts received or accrued by a trust
which are considered to be based on the
income or profits of a sublessee of the
prime tenant. The amount received or
accrued as rent for the taxable year
which is based on a fixed percentage or
percentages of the lessee's receipts or
siles reduced by escalation receipts
lincluding those determined under a
formula clause) will qualify as “rents
from real property”. Escalation receipts
include amounts received by a prime
‘enant from subtenants by reason of an
greement that rent shall be increased
o reflect all or a portion of an increase
in real estate taxes, properly insurance,

operating costs of the prime tenant, or
similar items customarily included in
lease escalation clauses. Where in
accordance with the terms of an
agreement an amount received or
accrued as rent for the taxable year
includes both a fixed rental and a
percentage of all or a portion of the
lessee's income or profits, neither the
fixed rental nor the additional amount
will qualify as “rents from real
property"”. However, where the amount
received or accrued for the taxable year
under such an agreement includes only
the fixed rental, the determination of
which does not depend in whole or in
part on the income or profits derived by
the lessee, such amount may qualify as
“rents from real property”. An‘amount
received or accrued as rent for the
taxable year which consists, in whole or
in part, of one or more percentages of
the lessee's receipts or sales in excess of
determinable dollar amounts may
qualify as “rents from real property”,
but only if two conditions exist. First,
the determinable amounts must not
depend in whole or in part on the
income or profits of the lessee. Second.
the percentages and, in the case of
leases entered into after July 7, 1978, the
determinable amounts, must be fixed at
the time the lease is entered into and a
change in percentages and determinable
amounts is not renegotiated during the
term of the lease (including any renewal
periods of the lease) in a manner which
has the effect of basing rent on income
or profits. In any event, an amount will
not qualify as “rents from real property”
if, considering the lease and all the
surrounding circumstances, the
arrangement does not conform with
normal business practice but is in reality
used as a means of basing the rent on
income or profits, The provisions of this
subparagraph may be illustrated by the
following example:

Example. A real estate investment trost
owns land underlying an office building. On
Janiiary 1, 1975, the trust leases the land for
50 years to a prime tenant for an annual
rental of $100x plus 20 percent of the prime
tenant's annual gross receipts from the office
building in excess of a fixed base amount of
$5,000x and 10 percent of such gross receipts
in excess of $10,000x. For this purpose the
lease defines gross receipts as all amounts
received by the prime tenant from occupancy
tenants pursuant to leases of space in the
office building reduced by the amount by
which real estate taxes, property insurance,
and operating costs related to the office
building for a particular year exceed the
amount of such items for 1674, The exclusion
from gross receipts of increases since 1974 in
real estate taxes, property insurance, and
other expenses relating to the office building
reflects the fact that the prime tenant passes
on to occupancy tenants by way of n

customary lease escalation provision the risk
that such expenses might increase during the
term of an occupancy lease, The exclusion
from gross receipts of these expense
escalation items will not cause the rental
received by the real estate investment trust
from the prime tenant to fail to qualify as
“rents from real property” for purposes of
section 858(c).

(4) Disqualification of amounts
received from persons owned in whole
or in part by the trust. "Rents from real
property"” does not include any amount
received or accrued, directly or
indirectly, from any person in which the
real estate investment trust owns, at any
time during the taxable year, the
specified percentage or number of
shares of stock [or interest in the assets
or net profits) of that person. * * *

(5) Furnishing of services or
management of property must be
through an independent contractor—{i)
In general. No amount received or
accrued, directly or indirectly, with
respect to any real property (or any
personal property leased under, or in
connection with, the real property)
qualifies as “rents from real property” if
the real estate investment trust furnishes
or renders services to the tenants of the
property or manages or operates the
property, other than through an
independent contractor from whom the
trust itself does not derive or receive
any income. The prohibition against the
trust deriving or receiving any income
from the independent contractor applies
regardless of the source from which the
income was derived by the independent
contractor. Thus, for example, the trust
may not receive any dividends from the
independent contractor. The
requirement that the trust not receive
any income from an independent
contractor requires that the relationship
between the two be an arm’s-length
relationship. The independent
contractor must be adequately
compensated for any services which are
performed for the trust. Compensation to
an independent contractor determined
by reference to an unadjusted
percentage of gross rents will generally
be considered to be adequate where the
percentage is reasonable taking into
account the going rate of compensation
for managing similar property in the
same locality, the services rendered, and
other relevant factors. The independent
contractor must not be an employee of
the trust (i.e., the manner in which he
carries out his duties as independent
contractor must not be subject to the
control of the trust). Although the cost of
services which are customarily rendered
or furnished in connection with the
rental of real property may be borne by
the trust, the services must be furnished
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or rendered through an independent
contractor. Furthermore, the facilities
through which the services are furnished
must be maintained and operated by an
independent contractor, Far example, if
@ heating plant is located in the building,
it must be maintained and operated by
an independent contractor. To the
extent that services (other than those
customarily furnished or rendered in
connection with the rental of real
property) are rendered to the tenants of
the property by the independent
contractor, the cost of the services mus!
be borne by the independent contractor,
a separate charge must be made for the
services, the amount of the separate
charge must be received and retained by
the independent contractor, and the
independent contractor must be
adequately compensated for the
services.

(ii) Trustee or director functions. The
trustees or directors of the real estate
investment trust are not required to
delegate or contract out their fiduciary
duty to manage the trust itself, as
distinguished from rendering or
furnishing services to the tenants of its
property of managing or operating the
property. Thus, the trustees or direclors
may do all those things necessary, in

their fiduciary capacities, to manage and

conduct the affairs of the trust itself. For
example, the trustees or directors may
establish rental terms, choose tenants,
enter into and renew leases, and deal
with taxes, interest, and insurance,
relating to the trust's property. The
trustees or directors may also make
capital expenditures with respect to the
trust's property (as defined in section
263) and may make decisions as to
repairs of the trust's property (of the
type which would be deductible under
section 162), the cost of which may be

borne by the trust.
(6) Amounts based on income or

profits of subtenants. (i) Excepl as
provided in paragraph (b)(6)(ii) of this
section, If a trust leases real property to
a tenant under terms other than solely
on a fixed sum rental (for example, a
percentage of the tenant’s gross
receipts), and the tenant subleases all or
a part of such property under an
agreement which provides for a rental
based in whole or in part on the income
or profits of the sublessee, the entire
amount of the rent received by the trust
from the prime tenant with respect to
such property is disqualified as “rents
from real property”.

(if) Exception. For taxable years
beginning after October 4, 1976, section
856(d)(4) provides an exception to the
general rule that amounts received or

accrued, directly or indirectly, by a real
estate investment trust do not qualify as
rents from real property if the
determination of the amount depends in
whole or in part on the income or profits
derived by any person from the
property. This exception applies where
the trust rents property 1o a tenant (the
prime tenant) for a rental which is
based, in whole or in part, on a fixed
percentage or percentages of the
receipls or sales of the prime tenant, and
the rent which the trust receives or
accrues from the prime tenant pursuant
to the lease would not qualify as “rents
from real property™ solely because the
prime tenant receives or accrues from
subtenants (including concessionaires)
rents or other amounts based on the
income or profits derived by a person
from the property. Under the exception,
only a proportionate part of the rent
received or accrued by the trust does
not qualify as “rents from real
property”. The proportionate part of the
rent received or accrued by the trust
which is non-qualified is the lesser of
the following two amounts:

(A) The rent received or accrued by
the trust from the prime tenant pursuant
to the lease, that is based on a fixed
percentage or percentages of receipts or
sales, or

(B) The product determined by
multiplying the total rent which the trust
receives or accrues from the prime
tenant pursuant to the lease by a
fraction, the numerator of which is the
rent or other amount received by the
prime tenant that is based, in whole or
in part, on the income or profits derived
by any person from the p , and
the denominator of which is the total
rent or other amount received by the
prime tenant from the property.

For example, assume that a real estale
investment trust owns land underlying a
shopping center. The trust rents the land
to the owner of the shopping center for
an annual rent of $10x plus 2 percent of
the gross receipts which the prime
tenant receives from subtenants who
lease space in the shopping center.
Assume further thal, for the year in
question, the prime tenant derives total
rent from the shopping center of $100x
and, of that amount, $25x is received
from subtenants whose rent is based, in
whole or in part, on the income or
profits derived from the property.
Accordingly, the trust will receive a
total rent of $12x, of which $2x is based
on a percentage of the gross receipts of
the prime tenant, The portion of the rent
which is disqualified is the lesser of $2x
(the rent received by the trust which is
based on a percentage of gross receipts),
or $3x. ($12x multiplied by $25x /$100x).

Accordingly, $10x of the rent received
by the trust qualifies as "“rents from real
property” and $2x does not qualify.

Par. 29. New §§ 1.856-5, 1.856-6,
1.856~7, 1.856-8, and 1.856-9, as set forth
below, are added after section 1.856-4.

§ 1.856-5 Interest.

(a) In general. In computing the
percentage requirements in section
856(c) (2)(B) and (3)(B), the term
“interest” includes only an amount
which constitutes compensation for the
use or forbearance of money. For
example, & fee received or accrued by s
lender which is in fact a charge for
services performed for a borrower
rather than a charge for the use of
borrowed money is not includable as
interesl.

(b) Where amount depends on income
or profits of any person. Except as
provided in paragraph (d) of this section.
any amount received or accrued,
directly or indirectly, with respect to an
obligation is not includable as interest
for purposes of section 856(c) (2)(B) and
(3)(B) if, under the principles set forth in
paragraph (b)(3) and (6)(i) of § 1.856-4,
the determination of the amount
depends in whole or in part on the
income or profits of any person (whether
or not derived from property secured by
the obligation). Thus, for example, if in
accordance with a loan agreement an
amount is received or accrued by the
trust with respect to an obligation which
includes both a fixed amount of interest
and a percentage of the borrower's
income or profits, neither the fixed
interest nor the amousit based upon the
percentage will qualify as interest for
purposes of section 856(c) (2)(B) and
(3)(B). This paragraph and paragraph (d)
of this section apply only to amounts
received or acerued in taxable years
beginning after October 4, 1976,
pursuant to loans made after May 27,
1976. For purposes of the preceding
sentence, a loan is considered to be
made before May 28, 1978, if it is made
pursuant to a binding commitment
entered into before May 28, 1976.

(c) Apportionment of interest—{1) In
general. Where a mortgage covers both
real property and other property, an
apportionment of the interest income
must be made for purposes of the 75-
percent requirement of section 856(c)(3).
For purposes of the 75-percent
requirement, the apportionment shall be
made as follows:

(i) If the loan value of the real
property is equal 1o or exceeds the
amount of the loan, then the entire
interest income shall be apportioned to

the real property.
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(i) If the amount of the loan exceeds
the loan value of the real property, then
the interest income apportioned to the
real property is an amount equal to the
interest income multipled by a fraction,
the numerator of which is the loan value
of the real property, and the
denominator of which is the amount of
the loan. The interest income
apportioned to the other property is an
amount equal to the excess of the total
interest income over the interest income
apportioned to the real property.

(2) Loan value. For purposes of this
paragraph, the loan value of the real
property is the fair market value of the
property, determined as of the date on
which the commitment by the trust to
make the loan becomes binding on the
trust. In the case of a loan purchased by
the trust, the loan value of the real
property is the fair market value of the
property, determined as of the date on
which the commitment by the trust to
purchase the loan becomes binding on
the trust, However, in the case of a
construction loan or other loan made for
purposes of improving or developing
real property, the loan value of the real
property Is the fair market value of the
land plus the reasonably estimated cost
of the improvements or developments
(other than personal property) which
will secure the loan and which are to be
constructed from the proceeds of the
loan. The fair market value of the land
and the reasonably estimated cost of
improvements or developments shall be
determined as of the date on which a
commitment to make the loan becomes
binding on the trust. If the trust does not
make the construction loan but commits
itself to provide long-term financing
following completion of construction,
the loan value of the real property is
determined by using the principles for
determining the loan value for a
construction loan. Moreover, if the
morgage on the real property is given as
additional security (or as a substitute for
other security) for the loan after the
trust’s commitment is binding, the real
property loan value is its fair market
value when it becomes security for the
loan (or, if earlier, when the borrower
makes a binding commitment to add or
substitute the property as security).

(3) Amount of loan. For
Purposes of this paragraph, the amount
of the loan means the highest principal
amount of the loan outstanding during
the taxable year.

(d) Exception. Section 856(f)(2)
Provides an exception to the general
rule that amounts received, directly or
Indirectly, with respect to an obligation

@ not qualify as “interest” where the

determination of the amounts depends
in whole or in part on the income or
profits of any person. The exception
applies where the trust receives or
accrues, with respect to the obligation of
its debtor, an amount that is based in
whole or in part on a fixed percentage or
percentages of receipts or sales of the
debtor, and the amount would not
qualify as interest solely because the
debtor has receipts or sale proceeds that
are based on the income of profits of
any person. Under this exception only a
proportionate part of the amount
received or accrued by the trust fails to
qualify as interest for purposes of the
percentage-of-income requirements of
section 856{(c) (2) and (3). The
proportionate part of the amount
received or accrued by the trust that is
non-qualified is the lesser of the
following two amounts:

(1) The amount received or accrued by
the trust from the debtor with respect to
the obligation that is based on a fixed
percentage or percentages of receipts or
sales, or

(2} The product determined by
multiplying by a fraction the total
amount received or accrued by the trust
from the debtor with respect to the
obligation. The numerator of the fraction
is the amount of receipts or sales of the
debtor that is based, in whole or in part,
on the income or profits of any person
and the denominator is the total amount
of the receipls or sales of the debtor. For
purposes of the preceding sentence, the
only receipts or sales to be taken into
account are those taken into account in
determining the payment to the trust
pursuant to the loan agreement.

§ 1.856-6 Foreclosure property.

(a) In general. Under section 856(e) a
real estate investment trust may make
an irrevocable election to treat as
“foreclosure property” certain real
property (including interests in real
property), and any personal property
incident to the real property, acquired
by the trust after December 31, 1973.
This section prescribes rules relating to
the election, including rules relating to
property eligible for the election. This
section also prescribes rules relating to
extensions of the general two-year
period (hereinafter the “grace period")
during which property retains its status
as foreclosure property, as well as rules
relating to early termination of the grace
period under section 856(e)(4). The
election to treal property as foreclosure
property does not alter the character of
the income derived therefrom (other
than for purposes of section 856{c)(2)(F)
and (3)(F)). For example, if foreclosure
property is sold, the determination of
whether it is property described in

section 1221(1) will not be affected by
the fact that it is foreclosure property.

(b) Property eligible for the election—
(1) Rules relating to acquisitions. In
general, the trust must acquire the
property after December 31, 1973, as the
result of having bid in the property at
foreclosure, or having otherwise reduced
the property to ownership or possession
by agreement or process of law, after
there was default (or default was
imminent) on a lease of the property
(where the trust was the lessor) or on an
indebtedness owed to the trust which
the property secured. Foreclosure
property which secured an indebtedness
owed to the trust is acquired for
purposes of section 856(e) on the date on
which the trust acquires ownership of
the property for Federal income tax
purposes. Foreclosure property which a
trust owned and leased to another is
acquired for purposes of section 856({e)
on the date on which the trust acquires
possession of the property from its
lessee. A trust will not be considered to
have acquired ownership of property for
purposes of section 856(e) where it takes
control of the property as a mortgagee-
in-possession and cannot receive any
profit or sustain any loss with respect to
the property except as a creditor of the
mortgagor. A trust may be considered to
have acquired ownership of property for
purposes of section 856(e) even through
legal title to the property is held by
another person. For example, where,
upon foreclosure of a mortgage held by
the trust, legal title to the property is
acquired in the name of a nominee for
the exclusive benefit of the trust and the
trust is the equitable owner of the
property, the trust will be considered to
have acquired ownership of the property
for purposes of section 856(e). Generally,
the fact that under local law the
mortgagor has a right of redemption
after foreclosure is not relevant in
determining whether the trust has
acquired ownership of the property for
purposes of section 856(¢). Property is
not ineligible for the election solely
because the property, in addition to
securing an indebtedness owed to the
trust, also secures debls owed to other
creditors. Property eligible for the
election includes a building or other
improvement which has been
constructed on land owned by the trust
and which is acquired by the trust upon
default of a lease of the land.

(2) Personal property. Personal
property (including personal property
not subject to a mortgage or lease of the
real property) will be considered
incident to a particular item of real
property if the personal property is used
in a trade or business conducted on the
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property or the use of the personal
property is otherwise an ordinary and
necessary corollary of the use to which
the real property is pul. In the case of a
hotel, such items as furniture,
appliances, linens, china, food, etc.
would be examples of incidental
personal property. Personal property
incident to the real property is eligible
for the election even though it is
acquired after the real property is
acquired or is placed in the building or
other improvement in the course of the
completion of construction.

(3) Property with respect to which
default is anticipated. Property is not
eligible for the election to be treated as
foreclosure property if the loan or lease
with respect to which the default occurs
{or is imminent) was made or entered
into (or the lease or indebtedness was
acquired) by the trust with an intent to
evict or foreclose, or when the trust
knew or had reason to know that default
would occur (“improper knowledge").
For purposes of the preceding sentence,
a trust will not be considered to have
improper knowledge with respect to a
particular lease or loan, if the lease or -
loan was made pursuant to a binding
commitment entered into by the trust at
a time when it did not have improper
knowledge. Moreover, if the trust, in an
attempt to avoid default or foreclosure,
advances additional amounts to the
borrower in excess of amounts
contemplated in the original loan
commitment or modifies the lease or
loan, such advance or modification will
be considered not to have been made
with an intent to evict or foreclose, or
with improper knowledge, uniess the
original loan or lease was entered into
with that intent or knowledge.

(c) EBlection—(1) In general. (i) An
election to treat property as foreclosure
property applies to all of the eligible real
property acquired in the same taxable
year by the trust upon the default (or as
a result of the imminence of default) on
a particular lease (where the trust is the
lessor) or on a particular indebtedness
owed to the trust. For example, if a loan
made by a trust is secured by two
separate tracts of land located in
different cities, and in the same taxable
year the trust acquires both tracts on
foreclosure upon the default (or
imminence of default) of the loan, the
trust must include both tracts in the
election. For a further example, the trust
may choose to make a separate election
for only one of the tracts if they are
acquired in different taxable years or
were not security for the same loan. If
real property subject to the same
election is acquired at different times in
the same taxable year, the grace period

for a particular property begins when
that property is acquired.

(ii) If the trust acquires separate
pieces of real property that secure the
same indebtedness (or are under the
same lease) in different taxable years
because the trust delays acquiring one
of them until a later taxable year, and
the primary purpose for the delay is to
include only one of them in an election,
then if the trust makes an election for
one piece it must also make an election
for the other piece. A trust will not be
considered to have delayed the
acquisition of property for this purpose
if there is a legitimate business reason
for the delay (such as an attempt to
avoid foreclosure by further negotiations
with the debtor or lessee).

(iif) All of the eligible personal
property incident to the real property
must also be included in the election.

(2) Time for making election, The
election to treat property as foreclosure
property must be made on or before the
due date (including extensions of time)
for filing the trust’s income tax return for
the taxable year in which the trust
acquires the property with respect to
which the election is being made, or
April 3, 1975, whichever is later.

(3) Manner of making the election. An
election made after February 6, 1981,
shall be made by a statement attached
to the income tax return for the taxable
year in which the trust acquired the
property with respect to which the
election is being made. The statement
shall indicate that the election is made
under section 856(e) and shall identify
the property to which the election
applies. The statement shall also set
forth—

(i} The name, address, and taxpayer
identification number of the trust,

(if) The date the property was
acquired by the trust, and

(iti) A brief description of how the real
property was acquired, including the
name of the person or persons from
whom the real property was acquired
and a description of the lease or
indebtedness with respect to which
default occurred or was imminent.

An election made on or before February
6, 1981 shall be filed in the mamner
prescribed in 26 CFR 10.1(f) (revised as
of April 1, 1977) (temporary regulations
relating to the election to treat property
as foreclosure property) as in effect
when the election is made,

(4) Status of taxpayer. In general, a
taxpayer may make an election with
respect to an acquisition of property
only if the taxpayer is a qualified real
estate investment trust for the taxable
year in which the acquisition occurs. If,
however, the taxpayer establishes, to

the satisfaction of the district director
for the internal revenue district in which
the taxpayer maintains its principal
place of business or principal office or
agency, that its failure to be a gualified
real estate investment trust for a taxable
year was to due to reasonable cause
and not due to willful neglect, the
taxpayer may make the election with
respect to property acquired in such
taxable year. The principles of

§§ 1.856.7(c) and 1.856.8(d) (including
the principles relating to expert advice
will apply in determining whether, for
purposes of this subparagraph, the
failure of the taxpayer to be a qualified
real estate investment trust for the
taxable year in which the property is
acquired was due to reasonable cause
and not due to willful neglect. If a
taxpayer makes a valid election to treat
property as foreclosure property, the
property will not lose its status as
foreclosure property solely because the
taxpayer is not a qualified real estate
investment trust for a subsequent
taxable year (including a taxable year
which encompasses an extension of the
grace period). However, the rules
relating to the termination of foreclosure
property status in section 856{e){4) {bu!
not the tax on income from foreclosure
property imposed by section 857(b)(4))
apply to the year in which the property
is acquired and all subsequent years,
even though the taxpayeris not a
qualified real estate trust for such year.

(d) Termination of 2-year grace
period; subsequent leases—(1) In
general. Under section 856(e)(4)(A), all
real property (and any incidental
personal property) for which a particular
election has been made (see paragraph
(¢){1) of this section) shall cease to be
foreclosure property on the first day
(occurring on or after the day on which
the trust acquired the property) on
which the trust either—

(i) Enters into a lease with respect to
any of the property which, by its terms,
will give rise to income of the trust
which is not described in section
856(c)(3) (other than section
856(c)(3)(F)), or

(ii) Receives or accrues, directly or
indirectly, any amount which is not
described in secion 856{c){3) (other than
section 856(c)(3)(F)) pursuant to a lease
with respect to any of the real property
entered into by the trust on or after the
day the trust acquired the property.
For example, assume the trust acquires,
in a particular taxable year, a shopping
center upon the default of an
indebtedness owed to the trust. Also
assume that the trust subsequently
enters into a lease with respect to one of
several stores in the shopping center
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that requires-the lessee to pay rent to

the trust which is not income described
in section 856{c){3) (other than section
850({c)(3)(F)). In.such case, the entire
shopping center will cease to be
foreclosure property on the day the trust
enters into the lease.

(2) Extensions or renewals-of leases.
Generally, the extension orrenewal of a
lease of foreclosure property will be
treated as the entering into of a new
lcase only if the trust has a right to
renegotiate the terms of the lease. If,
however, by operation of law or by
contract, the acquisition of the
foreclosure property by the trust
terminates a preexisting lease of the
property,or gives the trust a right to
terminate the lease, then for purposes of
section 856{e){4)(A), a trust, in such
circumstances, will not-be considered to
have entered into a lease with respect to
the property solely because the terms of
the preexisting lease are continued in
effect after foreclosure without
substantial modification. The letting of
rooms in a'hotel or motel does not
constitute the entering into a lease for
purposes of section 856(e)(4)(A).

(3) Rent attributable to personal
property. Solely for the purposes of
section 856(e)(4)(A). if a trust enters into
a lease with respect 1o real property on
or after the day upon which the trust
acquires such real property by
foreclosure, and a portion of the rent
from such lease is attributable to
personal property which is foreclosure
property incident to such real property,
such rent attributable to the incidental
personal property will not be considered
lo lerminate the status of such real
property (or.such incidental personal
property) as foreclosure property.

(€) Termination of 2-year grace
period, completion of construction—{1)
In general. Under section 856(e)(4)(B),
all real property (and any incidental
personal property) for which a particular
eiection has been made (see paragraph
(c)(1) of this section) shall cease to be
foreclosure property on the first day
(occurring on.ar after the day on which
the trust acquired the property) on
which any construction takes place on
the property, other than completion of a
building {or completion of any other
Improvement) where more than 10
percent of the construction of the
building (or other improvement) was
Completed before default became
‘mminent. If more than one default
occurred with regpect to an
indebtedness or lease in respect of
which there is an acquisition, the more-
'an-10-percent test (including the rule
prescribed in this paragraph relating to
the test) will not be applied at the time a

particular default became imminent if it
is clear that the acquisition did not
occur as the result of such default. For
example, if the debtor fails to make four
consecutive payments of principal and
interest on the due dates, and the trust
takes aclion to acquire the property
securing the debt only after the fourth
default becomes imminent, the 10-
percent test is applied at the time the
fourth default became imminent (even
though the trust would not have
foreclosed on the property had naot all
four defaults.occurred).

(2) Determination of percentage of
completion. The determination of
whether the construction of a building or
other improvement was more than 10
percent complete when default became
imminent shall be made by comparing
the total direct costs of construction
incurred with respect to the building or
other improvement as of the date default
became imminent with the estimated
total direct costs of construction as of
such date. If the building or other
improvement qualifies as more than 10
percent complete under this method, the
building or other improvement shall be
considered to be more than 10 percent
complete. For purposes of this
subparagraph, direct costs of
construction include the cost of labor
and materials which are directly
connected with the construction of the
building or improvement.

Thus, for example, direct costs of
constructior incurred as of the date
default became imminent would include
amounts paid, or for which liability has
been incurred, for labor which has been
performed as of such date that is
directly connected with the construction
of the building or other improvement
and for building materials and supplies
used or consumed in connection with
the construction as of such date. For
purposes of applying the 10-percent test
the trust may also take into account the
cost of building materials and supplies
which have been delivered to the
construction site as of the date default
became imminent and which are to be
used or consumed in connection with
the construction. On'the other hand,
architect's fees, administrative costs of
the developer or builder, lawyers' fees,
and expenses incurred in connection
with obtaining zoning approval or
building permits are not considerd to be
direct costs of construction. Any
construction by the trust as mortgagee-
in-possession is considered to have
taken place after default resulting in
acquisition of the property became
imminent. Generally, the trust's estimate
of the total direct costs of completing
construction as of the date the default

became imminent will be accepted,
provided that the estimate is reasonable,
in good faith, and is based on all of the
data reasonably available to the trust
when the trust undertakes completion of
construction of the building orother
improvement. Appropriate
documentation which shows that
construction was more than 10 percent
complete when default became
imminent must be available at the
principal place of business of the trust
for inspection in connection with an
examination of the income tax return.
Construction includes the renovation of
a building, such as the remodeling of
apartments, or the renovation of an
apartment building to convert rental
units to a condominium. The renovation
must be more than 10 percent complete
(determined by comparing the total
direct cost of the physical renovation
which'has been incurred when default
became imminent with the estimated
total direct cost of renovation as of such
date) when default became immiment in
order for the property not to lose its
status as foreclosure property if the trust
undertakes the renovation.

(3) Modification of a building or
improvement. Generally, the terms
“building” and “improvement” in
section 856(e)(4)(B) mean the building or
improvement (including any intergral
part thereof) as planned by the
mortgagor or lessee {or other person in
possession of the property, if
appropriate) as of the date default
became imminent. The trust, however,
may estimale the total direct costs of
construction and complete the
construction of the building or other
improvement by modifying the building
or other improvement as planned us of
the date default became imminent so as
to reduce the estimated direct cost of
construction of the building or
improvement. If the trust does so modify
the planned construction of the building
or improvement, the 10-percent test is to
be applied by comparing the direct costs
of construction incurred as of the date
default became imminent that are
attributable to the building or
improvement as modified, with the
estimated total direct costs [(as of such
date) of construction of the building or
other improvement as modified. The
trust, in order to meet the 10-percent
test, may not, however, modify the
planned building or improvement by
reducing the estimated direct cost of
construction to such an extent that the
building or improvement is not
functional.

Also, the trust may make subsequent
modifications which increase the direct
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cost of construction of the building or
improvement if such modifications—

(i) Are required by a Federal, State, or
local agency, or

(ii) Are alterations that are either
required by a prospective lessee or
purchaser as a condition of leasing or
buying the property or are necessary for
the property to be used for the purpose
planned at the time default became
imminent.
Subdivision (ii) of the preceding
sentence applies, however, only if the
building or improvement, as modified,
was more than 10 percent complete
when default became imminent. A
building completed by the trust will not
cease lo be foreclosure property solely
because the building is used in a manner
other than that planed by the defaulting
mortgagor or lessee. Thus, for example,
assume a trust acquired on foreclosure a
planned apartment building which was
20 percent complete when default
became imminent and that the trust
completes the building without
modifications which increase the direct
cost of construction. The property will
not cease to be foreclosure property by
reason of section 856(e)(4)(B) solely
because the trust sells the dwelling units
in the building as condominium units,
rather than holding them for rent as
planned by the defaulting mortgagor,
(See, however, section 856(e)(4)(C) and
paragraph (f)(2) of this section for rules
relating to the requirement that where
foreclosure property is used in a trade or
business (including a trade or business
of selling the for:::?osure property), the
trade or business must be conducted
through an independent contractor after
90 days after the property is acquired.)

(4) Application an building-by-
building basis. Generally the more than
10 percent lest is to be applied on a
building-by-building basis. Thus, for
example, if a trust has foreclosed on
land held by a developer building a
housing subdivision. the trust may
complete construction of the houses
which were more than 10 percent
complete when default became
imminent. The trust, however, may not
complete construction of houses which
were only 10 percent (or less) complete,
nor may the trust begin construction of
other houses planned for the subdivision
on which construction has not begun.
The trust, however, may construct an
additional building or improvement
{whether or not the construction thereof
has begun) which is an integral part of
another building or other improvement
that was more than 10 percent complete
when default became imminent if the
additional building or improvement and
the other building or improvement,

taken together as a unit, meet the more
than 10 percent tesl. For purposes of this
paragraph, an additional building or
other improvement will be considered to
be an integral part of another building or
improvement {f—

(i) It is ancillary to the other building
or improvement and its principal
intended use is to furnish services or
facilities which either supplement the
use of such other building or .
improvement or are necessary for such
other building or improvement to be
utilized in the manner or for the purpose
for which it is intended, or

(ii) The buildings or improvements are
intended to comprise constituent parts
of an interdependent group of buildings
or other improvements.

However, & building or other
improvement will not be considered to
be an integral part of another building or
improvement unless the buildings or
improvements were planned as part of
the same overall construction plan or
project before default became imminent.
An additional building or other
improvement (such as, for example, an
outdoor swimming pool or a parking
garage) may be considered to be an
integral part of another building or
improvement, even though the
additional building or improvement was
also intended to be used to provide
facilities or services for use in
connection with several other buildings
or improvements which will not be
completed. If the trust chooses not to
undertake the construction of an
additional building or other
improvement which qualifies as an
integral part of another building or
Improvement, so much of the costs of
construction (including both the direct
costs of construction incurred before the
default became imminent and the
estimated costs of completion) as are
attributable to that “integral part” shall
not be taken into account in determining
whether any other building or
improvement was more than

10 percent complete when

default became imminent. For example,
assume the trust acquires on foreclosure
a property on which the defaulting
mortgagor has begun construction of a
motel. The motel, as planned by the
mortgagor, was lo consist of a two-story
building containing 30 units, and two
detached one-story wings, each of which
was o contain 20 units. Al the time
default became imminent, the defaulting
mortgagor had completed more than 10
percent of the construction of the two-
story structure but the two wings, an
access road, a parking lot, and an
outdoor swimming pool planned for the
motel were each less than 10 percent

complete. The trust may construct the
two wings of the motel, the access road,
the parking lot, and the swimming pool:
Provided, That the motel and the other
improvements which the trust
undertakes to construct, taken together
as a unit, were more than 10 percen!
complete when default became
imminent. If, however, the trust chooses
not to undertake construction of the
swimming pool, the cost of construction
attributable to the swimming pool,
whether incurred before default became
imminent or estimated as the cost of
completion, shall not be taken into
account In determining whether the trust
can complete construction of the other
buildings and improvements. For
another example, assume that the trus!
acquires a planned shopping center on
foreclosure. At the time default became
imminent several large buildings
intended to house shops and stores in
the shopping center were more than 10
percent complete. Less than 10 percent
of the construction, however, had been
completed on a separate siructure
intended to house a bank. The bank was
planned as a component of the shopping
center in order to provide, in
conjunction with the other shops and
stores, a specific range and variety of
goods and services with which to atiract
customers to the shopping center. The
trust may complete construction of the
bank: Provided, That the bank and the
other buildings and improvements which
the trust undertakes lo complete, taken
together as a unit, were more than 10
percent complete when default became
imminent. If the trust chooses not to
construct the bank, no actual or
estimated construction costs
attributable to the bank are to be taken
into account in applying the 10-percent
test with respect to the other buildings
and improvements in the shopping
center. For a third example, assume that
a defaulting mortgagor had planned to
construct two identical apartment y
buildings, A and B, on the same tract of
land, that neither building is to provide
substantial facilities or services to be
used in connection with the other, and
that only building A was more than 10
percent complete when default became
imminent. The trust, in this case, may
not complete building B. On the other
hand, if the facts are the same excep!
that pursuant to the plans of the
defaulting mortgagor, one of the
buildings is to contain the furnace 1nd
central air conditioning machinery for
both buildings A and B, the trust may
complete both buildings A and B:
Provided, That, faken together as a unik
the two buildings meet the more-than
10-percent test.
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{5) Repair and maintenance. Under
this paragraph (e), “‘construction” does
not include—

(i) The repair or maintenance of a
building or other improvement {such as
the replacement of worn or obsalete
furniture and appliances) to offset
normu! wear and tear or obsolescence,
and the restoration of property required
because of damage from fire, storm,
vandalism or other casualty,

{ii) The preparation of leased space
for a new tenant which does not
substantially extend the useful life of
the building or other improvement or
significantly increase its value, even
though, in the case of commercisl space,
this prepuration includes adapting the
property to the conduct of a different
business, or

iii) The performing of repair or
maintenance described in paragraph
{e)(5)(i) of this section after property is
acquired that was deferred by the
defaulting party and that does not
constitute renovation under paragraph
(¢){2) of this section,

(8) Independent contractor required. 1f
uny construction takes place on the
foreclosure property more than 90 days
after the day on which-such property
was acquired by the trust, such
construction'must be performed by an
independent contractor (as defined in
section 856{d)(3) and § 1.856~4(b)(5)(iii))
from whom the trust does not derive or
receive any income. Otherwise, the
property will cease o be foreclosure
property.

(7) Failure to complete canstruction.
Property will not cease to be foreclosure
property solely because a trust which
undertakes the completion of
construction of a building or other
improvement on the property that was
more than 10 percent complete when
default became imminent does not
complete the construction. Thus, for
example, if a trust continues
construction of a building that was 20
percent complete when default became
imminent, and the trust constructs an
additional 40 percent of the building and
then sells the property, the property will
not lose its status as foreclosure
property solely because the trust fails to
complete construction of the building.

() Termination of 2-year grace period;
use of foreclosure property in atrade or
vusiness—(1) In general. Under section
856{e){4)(C), all real property {and any
‘ncldental personal property) for which
4 particular election has been made (see
Paragraph [c)(1) of this section) shall
“ase to be foreclosure property on the
“f"' day (occurring more than 80 days
"':lt'r the day on which the trust acquired
'j“’ property) on which the property is
used in a trade or business conducted

by the trust, other than a trade or
business conducted by the trust through
an independent contractor from whom
the trust itself does not derive or receive
any income. [See section 858{d)(3) for
the definition of independent
contractor.)

(2) Property held primarily forsale to
customers. For the purposes of section
856{#)(4)(C), foreclosure property held
by the trust primarily for sale to
customers in the ordinary course-of a
trade or business in considered to he
property used in a trade or business
conducted by the trust. Thus, if a trust
holds foreclosure property (whether real
property or personal property incident
to real property) for sale to customers in
the ordinary course of a trade or
business more than 90 days after the
day onwhich the trust acquired the.real
property, the trade or business of selling
the property mus! be conducted by the
trust through an independent contractor
from whom the trust does not derive or
receive any income. Otherwise, after
such 90th day the property will cease to
be foreclosure property.

(3) Change in use. Foreclosure
property will'not cease to be foreclosure
property solely because the use of the
property in a trade or business by the
trust differs from the use to which the
property was put by the person from
whom it was acquired. Thus, for
example, if a trust acquires & rental
apartment building on foreclosure, the
property will not cease to be foreclosure
property solely because the trust
converts the building to & condominium
apartment building and, through an
independent contractor from whom the
trust derives no income, engages in the
trade or business of selling the
individual condominium units.

(g) Extension of 2-year grace period—
(1) in general. A real estate investment
trust may apply to the district director of
the internal revenue district in which is
locuted the principal place of business
{or principal office or agency) of the
trust for an extension of the 2-year grace
period. If the trust establishes to the
satisfaction of the district director that
an extension of the grace period is
necessary for the orderly liguidation of
the trust's interest in foreclosure
property, or for an orderly renegotiation
of alease or leases of the property, the
district director may extend the 2-year
grace period. See section 856(e)(3) (as in
effect with respect to'the particular
extension) for rules relating to the
maximum length of an extension, and
the number of extensions which may be
granted. An extension of the grace
period may be granted by the district
director either before or after the date

on which the grace period, but for the
extension, would expire. The extension
shall be effective as of the date on
which the grace period. but for the
extension, would expire.

(2) Showing required. Generally, in
order to establish the necessity of an
extension, the trust mus! demonstrate
that it has made good faith efforts to
renegotiate leases with respect to, or
dispose of, the foreclosure property. In
certain cases, however, the trust may
eatablish the necessity of an extension
even though it has not made such
efforts. For.example, if the trust
demonstrates that, for valid business
reasons, construction of the foreclosure
property could not be completed before
the expiration of the grace period, the
necessity of the extension.could be
established even though the trust had
made no effort to sell the property. For
another example, if the trust
demonstrates that due to a depressed
real estate market, it could not sell the
foreclosure property before the
expiration of the grace period except at
a distress price, the necessity.of an
extension could be established evan
though the trust had made no effort to
sell the property. The fact that property
was acquired as foreclosure property
prior to January 3, 1975 (the date of
enactment of section 856(e)), generally
will be considered as a factor (but not a
controlling factor) which tends to
establish that an-extension of the grace
period Is necessary.

(3) Time for requesting an extension
of the grace period. A request for an
extension of the grace period must be
filed with the appropriate district
director more than 60 days before the
day on which the grace period would
otherwise expire. In the case of a grace

od which would otherwise expire
fore August 6, 1976, a request for an
extension will be considered to be
timely filed if filed on or before June 7,
1976.

(4) Information required. The request
for an extension of the grace period
shall identify the property with respect
to which the request is being made and
shall also include the following
information:

{i) The name, address, and taxpayer
identification number of the trust,

(ii) The date the property was
acquired as foreclosure property by the
trust,

(iii) The taxable year of the trust in
which the property was acquired,

(iv) If the trust has been previously
granted an extension of the grace period
with respect to the property, a statement
to that effect (which shall include the
date on which the grace period, as
extended, expires) and a copy of the
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information which accompanied the
request for the previous extension,

{v) A statement of the reasons why
the grace period should be extended,

{vi) A description of any efforts made
by the trust after the acquisition of the
property to dispose of the property or to
renegotiate any lease with respect to the
property, and

(vii) A description of any other factors
which tend to establish that an
extension of the grace period is
necessary for the orderly liquidation of
the trust’s interest in the property, or for
an orderly renegotiation of a lease or
leases of the property,

The trust shall also furnish any
additional information requested by the
district director after the request for
extension is filed.

(8) Automatic extension, If a resl
estate investment trust files a request
for an extension with the district
director more than 60 days before the
expiration of the grace period, the grace
period shall be considered to be
extended until the end of the 30th day
after the date on which the district
director notifies the trust by certified
mail sent to its last known address that
the period of extension requested by the
trust is not granted. In no event,
however, shall the rule in the preceding
sentence extend the grace period
beyond the expiration of (i) the period of
extension requested by the trust, or (i)
the 1-year period following the date that
the grace period (but for the automatic
extension) would expire. The date of the
postmark on the sender's receipt Is
considered to be the date of the certified
mail for purposes of this subparagraph.
This subparagraph does not apply,
howaever, if the date of the notification
by certified mail described in the first
sentence is more than 30 days before the
date that the grace period (determined
without regard to this subparagraph)
expires. Moreover, this subparagraph
shall not operate to allow any period of
extension that is prohibited by the last
sentence of section 856(e)(3) (as in effect
with respect to the particular extension).

(8} Extension of time for filing. If a
real estate investment trust fails to file
the request for an extension of the grace
period within the time provided in
paragraph (g)(3) of this section, then the
district director shall grant a reasonable
extension of time for filing such request,
provided (i) it is established to the
satisfaction of the district director that
there was reasonable cause for failure
to file the request within the prescribed
time and (ii) a request for such
extension is filed within such time as
the district director considers
reasonable under the circumstances.

(7) Status of taxpayer. The reference
to “real estate investment trust” or
“trust” in this paragraph (g) shall be
considered to include a taxpayer that is
not a qualified real estate investment
trust, if the taxpayer establishes to the
satisfaction of the district director that
its failure to be a qualified real estate
investment trust for the taxable year
was due to reasonable cause and not
due to willful neglect. The principles of
§ 1.856-7(c) and § 1.856-8(d) (including
the principles relating to expert advice)
ghall apply for determining reasonable
cause (and absence of willful neglect)
for this purpose.

§ 1.856-7 Certain corporations, etc., that
are considered to meet the gross Income
requirements.

(a) In general. A corporation, trust, or
assoclation which fails to meet the
requirements of paragraph (2) or (3) of
section 856(c), or of both such
paragraphs, for any taxable year
nevertheless is considered to have
satisfied these requirements if the
corporation, trust, or assoclation meets
the requirements of subparagraphs (A),
(B), and (C) of section 856(c)(7) (relating
to a schedule attached to the return, the
absence of fraud, and reasonable
cause),

(k) Contents of the schedule. The
schedule required by subparagraph (A)
of section 856(c)(7) must contain &
breakdown, or listing, of the total
amount of gross income falling under
each of the separate subparagraphs of
section 856(c) (2) and (3). Thus, for
example, the real estate investment
trust, for purposes of listing its income
from the sources described in section
856(c)(2), would list separately the total
amount of dividends, the total amount of
interest, the total amount of rents from
real property, etc. The listing is not
required to be on a lease-by-lease, loan-
by-loan, or project-by-project basis, but
the real estate investment trust must
maintain adequate records on such a
basis with which to substantiate each
total amount listed in the schedule.

(c) Reasenable cause—{1) In general.
The failure to meet the requirements of
paragraph4{2) or (3) of section 856{c) (or
of both paragraphs) will be considered
due to reasonable cause and not due to
willful neglect if the real estate
investment trust exercised ordinary
business care and prudence in
attempling to satisfy the requirements.
Such care and prudence must be
exercised at the time each transaction is
enlered into by the trust. However, even
if the trust exercised ordinary business
care and prudence in entering into a
transaction, if the trust later determines
that the transaction results in the receipt

or accrual of nonqualified income and
that the amounts of such nonqualified
income, in the context of the trust's
overall portfolio, reasonably can be
expected to cause a source-of-income
requirement to be failed, the trust must
use ordinary business care and
prudence in ah effort to renegotiate the
terms of the transaction, dispose of
property acquired or leased in the
transaction, or alter other elements of its
portfolio. In any case, failure to meet an
income source requirement will be
considered due to willful neglect and not
due to reasonable cause if the failure is
willful and the trust could have avoided
such failure by taking actions not
inconsistent with ordinary business care
and prudence. For example, if the trust
enters into a lease knowing that it will
produce nonqualified income which
reasonably can be expected to cause &
source-of-income requirement to be
failed, the failure is due to willful
neglect even if the trust has a legitimate
business purpose for entering into the
lease.

(2) Expert advice—(i) In general The
reasonable reliance on a reasoned
written opinion as to the
characterization fot purposes of section
856 of gross income to be derived (or
being derived) from a transaction
generally constitutes “ressonable
cause” if income from that transaction
causes the trust to fail to meet the
requirements of paragraph (2) or (3) of
section 856{c) [or of both paragraphs)
The absence of such a reasoned. written
opinion with respect lo a transaction
does nol. by itsell, give rise to any
inference that the failure 1o meet a
percentage of income requirement was
without reasonable cause; An opinion 8%
to the character of income from a
transaction includes an opinion
pertaining to the use of a standard form
of transaction or standard operating
procedure in a case where such
standard form or procedure is in fac!
used or followed.

(ii) If the opinion indicates that a
portion of the income from a transactio
will be nonqualifed income, (he trust
must still exercise ordinary business
care and prudence with respect to 1he
nonqualified income and determine I
the amount of that income, in the
context of its overall portfolio,
reasonably cannol be expected to caus®
a source-of-income requirement to be
failed. Reliance on an opinion is nol
reasonable if the trust has reason 10
believe that the opinion is incorrec! (for
example, because the trust withholds
facts from the person rendering the
opinion).

al
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{ill) Reasoned written opinion, For
purposes of this subparagraph (2), a
wrilten opinion means an opinion, in
writing, rendered by a tax advisor
(including house counsel) whose opinion
would be relied on by a person
exercising ordinary business care and
prudence in the circumstances of the
particular transaction. A written opinion
is considered “reasoned" even if it
reaches a conclusion which is

subsequently determined to be incorrect,

so Jong as the opinion is based on a full
disclosure of the factual situation by the
real estate investment trust and is
addressed to the facts and law which
the person rendering the opinion
believes to be applicable. However, an
opinion is not considered “reasoned™ if
it does nothing more than recite the

facts and express a conclusion.

(d) Application of section 856{c)(7) to
taxable years beginning before October
5, 1976. Pursuant to section 1608(b) of
the Tux Reform Act of 1978, paragraph
(7) of section 856(c) and this section
apply to a taxable year of a real estate
investment trust which begins before
October 5, 1976, only if as the result of a
determination {as defined in section
859(c}) occurring after October 4, 1976,
the trust does not meet the requirements
of paragraph (2) or (3) of section 856(c),
or both paragraphs, as in effect for the
taxable year. The requirement that the
sthedule described in subparagraph (A)
of section 856(c)(7) be attached to the
income tax return of a real estate
invesiment trust in order for section
856(c)(7) to apply is not applicable to
tixable years beginning before October
5, 1976. For purposes of section 1608(b)
of the Tax Reform Act of 1976 and this
paragraph, the rules relating to
determinations prescribed in § 1.859~
2[b)(1) {other than the second sentence
and the last sentence of § 859~
2b)(1)(iv)) shall apply. However, a
determination consisting of an
sgreement between the taxpayer and
the district director {or other official to
whom authority to sign the agreement is
delegated) shall set forth the amount of
gruss income for the taxable year to
which the determination applies, the
‘mount of the 90 percent and 75 percent
Source-of-income requirements for the
lixable year to which the determination
applies, and the amount by which the
real estate investment trust failed to
meet either or both of the requirements.

¢ agreement shall also set forth the
tmount of tax for which the trust is
liable pursyant to section 857(b)(5). The
sreement shall also contain a finding
%8 1o whether the failure to meet the
"“quirements of paragraph (2) or (3) of
$¢Ction 856(c) (cr of both paragraphs)

wis due 1o reasonable cause and not
due to willful neglect.

§ 1.856-8 Revocation or termination of
election.

(a) Revocation of an election to be a
real estate investment trust. A
corporation, trust, or assoclation that
has made an election under section
856(c)(1) to be a real estate investment
trust may revoke the election for any
taxable year after the first taxable year
for which the election is effective. The

- revocation must be made by filing a

statement with the district director for
the internal revenue district in which the
taxpayer maintains its principal place of
business or principal office or agency.
The statement must be filed on or before
the 90th day after the first day of the
first taxable year for which the
revocation is to be effective, The
statement must be signed by an official
authorized to sign the income tax return
of the taxpayer and must—

(1) Contain the name, address, and
taxpayer identification number of the
taxpayer,

(2) Specify the taxable year for which
the election was made, and

(3) Include a statement thal the
taxpayer, pursuant to section 856(g)(2).
revokes its election under section
856(c)(1) to be a real estate investment
trust.

The revocation may be made only with
respect to a taxable year beginning after
October 4, 1976, and is effective for the
taxable year in which made and for all
succeeding taxable years. A revocalion
with respect to a taxable year beginning
after October 4, 1976, that is filed before
February 6, 1981, in the time and manner
prescribed in § 7.856(g)-1 of this chapter
(as in effect when the revocation was
filed) is considered to meel the
requirements of this paragraph.

(b) Termination of election to be a
real estate investment trust. An election
of & corporation, trust, or association
under section 856(c)(1) to be a real
estale investment trust shall terminate if
the corporation, trust, or association is
not a qualified real estate investment
trust for any taxable year (including the
taxable year with respect to which the
election is made) beginning afler
October 4, 1978. (This election
terminates whether the failure to be a
qualified real estate investment trust is
intentional or inadvertent.) The term
“taxable year” includes a taxable year
of less than 12 months for which a return
is made under section 443. The
termination of the election is effective
for the first taxable year beginning after
October 4, 1976, for which the
corporation, trust, or association is not a

qualified real estate investment trust
and for all succeeding taxable years.

(c) Restrictions on election after
termination or revocation.—{1) General
rule. Exceplt as provided in paragraph
(d) of this section, if a corporation, trust,
or association has made an election
under section 856(c)(1) to be a real
estate investment trust and the election
has been terminated or revoked under
section 856(g)(1) or (2), the corporation,
trust, or association (and any successor
corporation, trust, or association) is not
eligible to make a new election under
section 856(c)(1) for any taxable year
prior to the fifth taxable year which
begins after the first taxable year for
which the termination or revocation is
effective.

(2) Successor corporation. The term
“successor corporation, trust, or
association”, as used in section
856(%)(3). means a corporation, trust, or
association which meets both a
continuity of ownership requirement
and a continuity of assets requirement
with respect to the corporation, trust, or
association whose election has been
terminated under section 888(g)(1) or
revoked under section 856(g)(2). A
corporation, trust, or association meets
the continuity of ownership requirement
only if at any time during the taxable
year the persons who own, directly or
indirectly, 50 percent or more in value of
its outstanding shares owned, at any
time during the first taxable year for
which the termination or revocation was
effective, 50 percent or more in value of
the outstanding shares of the
corporation, trust, or association whose
election has been terminated or
revoked. A corporation, trust, or
association meets the continuity of
assets requirement only if either (i) a
substantial portion of its assets were
assets of the corporation, trust, or
association whose election has been
revoked or terminated, or (if) it acquires
a substantial portion of the assets of the
corporation, trust, or association whose
election has been terminated or
revoked.

(3) Effective date. Section 856(g)(3)
does not apply to the termination of an
election that was made by a tuxpayer
pursuant to section 856(c)(1) on or
before October 4, 1976, unless the
taxpayer is a qualified real estate
investment trust for a taxable year
ending after October 4, 1976, for which
the pre-October §, 1978, election is in
effect. For example, assume that Trust
X, a calendar year taxpayer, files a
timely election under section 8568({c)(1)
with respect to its taxable year 1974,
and is a qualified real estate investment
trust for calendar years 1974 and 1975.




11276

Federal Register / Vol. 46, No. 25 / Friday, February 6, 1981 / Rules and Regulations

Assume further that Trust X is not a
qualified real estate investment trust for
1976 and 1977 because it willfully fails
to mee! the asset diversification
requirements of section 856(c)(5) for
both years. The failure (whether or not
willful) to meet these requirements in
10877 lerminates the election to be a real
estate investment trust made with
respect to 1974. (See paragraph (b) of
this section.) The termination is
effective for 1977 and all succeeding
taxable years. However, under section
1608(d)(3) of the Tax Reform Act of 1976,
Trust X is not prohibited by section
856(g)(3) from making a new election
under section B56(c)(1) with respect to
1978.

(d) Exceptions—Section 856(g)(4)
provides an exception to the general
rule of section 856(g)(3) that the
termination of an election to be a real
estate investment trust disqualifies the
corporation, trust, or association from
making a new election for the 4 taxable
years following the first taxable year for
which the termination is effective. This
exception applies where the
corporation, trus!, or association meets
the requirements of section 856(g)(3)(A),
(B) and (C) (relating to the timely filing
of a return, the absence of fraud, and
reasonable cause, respectively) for the
taxable year with respect to which the
termination of election occurs, In order
to meet the requirements of section
856(g)(4)(C), the corporation, trust, or
association must establish, to the
satisfaction of the district director for
the internal revenue district in which the
corporation, trust, or association
maintains its principal place of business
or principal office or agency, that its
failure to be a qualified real estate
investment trust for the taxable year in
question was due to reasonable cause
and not due to willful neglect. The
principles of § 1.856-7(c) (including the
principles relating to expert advice will
apply in determining whetber, for
purposes of section 856(g)(4), the failure
of a corporation, trusl, or association to
be a qualified real estate investment
trus! for a taxable year was due to
reasonable cause and not due to willful
neglect. Thus, for example, the
corporation, trust, or association must
exercise ordinary business care and
prudence in attempting to meet the
status conditions of section 856(a) and
the distribution and recordkeeping
requirements of section 857(a), as well
as the gross income requirements of
section 856(c). The provisions of section
856(g)(4) do not apply to a taxable year
in which the corporation, trust, or
association makes a valid revocation,

under section 856(g)(2), of an election to
be a real estate investment trust.

§ 1.856-9 Election with respect to
property held for sale In a taxable year
beginning before October 5, 1976.

(a) In general. Section 856(a)(4), as in
effect with respect to taxable years
beginning before October 5, 19786,
provided that a real estate investment
trust could not hold any property (other
than foreclosure property) primarily for
sale to customers in the ardinary course
of its trade or business. Section 1603 of
the Tax Reform Act of 1976 (the Act)
repealed the prohibition on holding
property primarily for sale to customers,
effective for taxable years beginning
after Oclober 4, 1978, and imposed the
tax on net income from prohibited
transactions under section 857(b)(6).
Section 1608(d)(2) of the Act provides
that if as a resull of a determination (as
defined in section 859(c)) occurring after
October 4, 1976, a real estate investment
trust does not meet the requirement of
section 856(a}(4) (as in effect before
amendment by the Act) for any taxable
year beginning before October 5, 1976,
the trust may elect to have the
provisions of section 1603 (other than
paragraphs (1), (2), (3), and (4) of section
1603(c)) of the Act apply with respect to
the taxable year.

(b) Election. The election provided by
section 1608(d)(2) of the Act shall be
made by filing a statement with the
district director for the internal revenue
district in which the taxpayer maintains
its principal place of business or
principal office or agency. The
statement shall be signed by the
taxpayer and shall include the following
information:

(1) The name, address, and taxpayer
identification number of the taxpayer;

(2) The taxable year (or years) to
which the election applies;

(3) A statement that the taxpayer,
pursuant to section 1608(d)(2) of the Tax
Reform Act of 1976, elects to have the
provisions of section 1603 {other than
paragraphs (1), (2), (3), and (4) of section
1603(c)) of the Act apply to such taxable

vear (or m); and

4)A ption of the determination
and the date upon which the
determination became final.

A copy of the closing agreement, the
Tax Court decision, the judgement,
decree, or other order, or the agreement
with the district director (or other
official) which constitutes the
determination shall be attached to the
statement.

(¢c) Time for filing the election. The
election must be filed within 60 days
after the date of the determination. The
date of a determination described in

section 859(c) (1) or (2) shall be
determined in accordance with section
859(c) and subdivision (i), (ii), or (iii) of
§ 1.859-2(b)(1). The date of a
determination which is an agreement
with the district director (or other
official) under section 859(c)(3) shall be
determined in accordance with
paragraph {e) of this section.

(d) Revocation—(1) In general. An
election made by a taxpayer pursuant to
section 16808(d)(2) of the Tax Reform Act
of 1876 after February 6, 1981 is
irrevocable.

(2) Elections made under temporary
regulations. A taxpayer who has made
an election under section 1808(d)(2) of
the Act on or before February 6, 1981 in
accordance with § 7.0(c)(1) of this
chapter may apply to the Commissioner
for consent to revoke the election. The
application for consent must be filed
with the Commissioner after February 6,
1981 and before May 8, 1961.

(e) Determination . For purposes of
section 1608(d)(2) of the Tax Reform Act
of 1976, a determinatian under section
859(c)(3) may be made by an agreement
signed by the district director or such
other official to whom authority to sign
the agreement s delegated, and by or on
behalf of the taxpayer. The agreement
shall identify the taxable year (or years)
to which it applies and shall state that
the taxpayer, during such taxpayer year
(or years), held property (other than
foreclosure property) primarily for sale
to customers in the ordinary course of
its trade or business, within the meaning
of section 856(c)(4), as in effect before
amendment by the Act. The agreement
further shall set forth, for each taxable
year to which it applies, the amount, if
any, of the net income (or net loss) from
prohibited transactions, and the amount.
if any, of the tax imposed by paragraph
(6) of section 857(b). An agreement
under this subparagraph shall be sent to
the taxpayer at its last known address
by either registered or certified mail. If
registered mail is used, the date of
registration shall be treated as the date
of determination. If certified mail is
used, the date of the postmark on the
sender’s receipt shall be treated as the
date of determination. However, if the
statement described in paragraph (b) of
this section is filed by the taxpayer
before the registration or postmark date
but on or after the date the agreement s
signed by the district director (or the
other official to whom authority to sign
the agreement is delegated), the date of
determination shall be the date of
signing.

(f) Rules relating to refunds, credits.
assessment, and collection. In a case
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where an election to have section 1603
of the Act apply results in an
overpayment of tax, the taxpayer, in
order to secure credit or refund of the
overpayment, must file a claim on Form
1120X. See section 1608{d)(2) of the Act
for special rules relating to the period of
limitations on filing the claim and to
assessment and collection of any
deficiency established by the
determination.

§1.857 [Removed]

Par. 30. Section 1.857 is removed.

Par. 31, Section 1.857-1 is amended as
follows: .

1. So much of paragraph (a) as
precedes subparagraph (1) is amended
by deleting “than section” and by
inserting “than sections 856(g), relating
lo the revocation or termination of an
election, and” in lieu thereof.

2. Paragraph (a)(1) is amended to read
os set forth below.

3. Paragraph (a)(2) is amended by
striking out *§ 1.857-6" and inserting in
lieu thereof “§ 1.857-8".

4. Paragraph (b) is amended by
striking out “section 857(d)" and
inserting in lieu thereof “sections 856(g)
and 857(d)" and by striking out “§ 1.857-
5" and inserting in lieu thereof “§ 1.857~
§1.857-1 Taxation of real estate
Investment trusts.

(a) Requirements applicable
thereto, * * *

(1) The deduction for dividends paid
for the taxable year as defined in
section 561 (computed without regard to
capital gain dividends) equals or
exceeds the amount specified in section
857(a)(1), as in effect for the taxable
year;and * * *

§1.857-2 [Removed]

Par, 32. Section 1.857-2 is removed.

Par. 33. Section 1.857-3 is
redesignated as § 1.857-2 and is revised
lo read as follows:

§1.857-2 Real estate investment trust
taxable income and net capital gain.

(a) Real estate investment. trust
taxable income. Section 857(b)(1)
‘mposes a normal tax and surtax,
tomputed at the rates and in the manner
Prescribed in section 11, on the “real
#slate investment trust taxable income",
e{de.‘ined in section 857(b)(2). Section
857(b)(2) requires certain adjustments to
" made to convert taxable income of

¢ real estate investment trust to “real
slate investment trust taxable income".

'¢ adjustments are as follows:

s (1) Net capital gain, In the case of
ixable years ending before October 5,

19786, the net capital gain, if any, is
excluded.

(2) Special deductions disallowed.
The special deductions provided in part
VIII, subchapter B, chapter 1 of the Code
(excep! the deduction under section 248)
are nol allowed.

(3) Deduction for dividends paid—i)
General rule. The deduction for
dividends paid (as defined in section
561) is allowed. In the case of taxable
years ending before October 5, 1976, the
deduction for dividends paid is
computed without regard to capital
gains dividends.

(if) Deduction for dividends paid if
there is net income from foreclosure
property. If for any taxable year the
trust has net income from foreclosure
property (as defined in section
857(b)(4)(B) and § 1.857-3), the
deduction for dividends paid is an
amount equal to the amount which
bears the same proportion to the total
dividends paid or considered as paid
during the taxable year that otherwise
meet the requirements for the deduction
for dividends paid (as defined in section
561) as the real estate investment trust
taxable income (determined without
regard to the deduction for dividends
piid) bears to the sum of—

(A) The real estate investment trust
taxable income (determined without
regard to the deduction for dividends
paid), and

(B) The amount by which the net
income from foreclosure property
exceeds the tax imposed on such income
by section 857(b)(4)(A).

For purposes of the preceding sentence,
the term “total dividends paid or
considered as paid during the taxable
year” includes deficiency dividends
paid with respect to the taxable year
that are not otherwise excluded under
this subdivision or section 857(b)(3)(A).
The term, however, does not include
either deficiency dividends paid during
the taxable year with respect to a
preceding taxable year or, in the case of
taxable years ending before October 5,
1978, capital gains dividends.

(iii) Deduction for dividends paid for
purposes of the alternative tax. The
rules in section 857(b)(3)(A) apply in
determining the amount of the deduction
for dividends paid that is taken into
account in computing the alternative
tax. Thus, for example, if a real estate
investment trust has net income from
foreclosure property for a taxable year
ending after October 4, 1978, then for
purposes of determining the partial tax
described in section 857(b)(3)(A)(i), the
amount of the deduction for dividends
paid is computed pursuant to paragraph
{a)(3)(ii) of this section, except that

capital gains dividends are excluded
from the dividends paid or considered
as paid during the taxable year, and the
net capital gain is excluded in
computing real estate investment trust
taxable income.

(4) Section 443(b) disregarded. The
taxable income is computed without
regard to section 443(b). Thus, the
taxable income for a period of less than
12 months is not placed on an annual
basis even though the short taxable year
results from a change of accounting
period.

(5) Net operating loss deduction. In
the case of a taxable year ending before
October 5, 1976, the net operating loss
deduction provided in section 172 is not
allowed.

(6) Net income from foreclosure
property. An amount equal to the net
income from foreclosure property (as
defined in section 857(b)(4)(B) and
paragraph (a) of § 1.857-3), if any, is
excluded.

(7) Tax imposed by section 857(b)(5).
An amount equal to the tax (if any)
imposed on the trust by section 857(b)(5)
for the taxable year is excluded.

(8) Net income or loss from prohibited
transactions. An amount equal to the
amount of any net income derived from
prohibited transactions (as defined in
section 857(b)(6)(B)(i)) is excluded. On
the other hand, an amount equal to the
amount of any net loss derived from
prohibited transactions (as defined in
section 857(b)(6)(B)(ii)) is included.
Because the amount of the net loss
derived from prohibited transactions is
taken into account in computing taxable
income before the adjustments required
by section 857(b)(2) and this section are
made, the effect of including an amount
equal to the amount of the loss is to
disallow a deduction for the loss,

(b) Net capital gain in taxable years
ending before October 5, 1976. The rules
relating to the taxation of capital gains
in 26 CFR 1.857-2(b) (revised as of April
1, 1977) apply to taxable years ending
before October 5, 1976.

Par. 34. Sections 1.857-4, 1.857-5,
1.857-6, 1.857-7, 1.857-8 are
redesignated as §§ 1.857-6, 1.857-7,
1.857-8, 1.857-9,'and 1.857-10,
respectively, and new §§ 1.857-3, 1.857-
4, and 1.857~5 are inserted immediately
after § 1.857-2 (as redesignated by par.
29 of this document), to read as follows:

§ 1.857-3 Net Income from foreclosure
property.

(a) In general. For purposes of section
857(b)(4)(B), net income from foreclosure
property means the aggregate of—

(1) All gains and losses from sales or
other dispositions of foreclosure
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pr::lperty described in section 1221(1),
an

(2) The difference (hereinafter called
“net gain or loss from operations)
between (1) the gross income derived
from foreclosure property (as defined in
section 856(e)) to the extent such gross
income is not described in subparagraph
(A), (B). (C), (D), (E), or (G) of section
856(c)(3), and (ii) the deductions allowed
by chapter 1 of the Code which are
directly connected with the production
of such gross income.

Thus, the sum of the gains and losses
from sales or other dispositions of
foreclosure property described in
section 1221(1) is aggregated with the
net gain or loss from operations in
arriving at net income from foreclosure
property. For example, if for a taxable
year a real estate investment trust has
gain of $100 from the sale of an item of
foreclosure property described in
section 1221(1), a loss of $50 from the
sale of an item of foreclosure property
described in section 1221(1), gross
income of $25 from the rental of
foreclosure property that is not gross
income described in subparagraph (A),
(B), (C), (D), or (G) of section 856(c)(3),
and deductions of $35 allowed by
chapter 1 of the Code which are directly
connected with the production of the
rental income, the net income from
foreclosure property for the taxable
years is $40(($100 — $50) + ($25 — $35)).

(b) Directly connected deductions. A
deduction which is otherwise allowed
by chapter 1 of the Code is "directly
connected"” with the production of gross
income from foreclosure property if it
has a proximate and primary
relationship to the earning of the
income. Thus, in the case of gross
income from real property that is
foreclosure property, “directly
connected” deductions would include
depreciation on the property, interest
paid or accrued on the indebtedness of
the trust (whether or not secured by the
property) to the extent attributable to
the carrying of the property, real estate
taxes, and fees paid to an independent
contractor hired to manage the property.
On the other hand, general overhead
and administrative expenses of the trust
are not “directly connected" deductions.
Thus, salaries of officers and other
administrative employees of the trust
are not “directly connected" deductions.
The net operating loss deduction
provided by section 172 is not allowed
in computing net income from
foreclosure property.

(c) Net logs from foreclosure property.
The tax imposed by section 857(b){4)
applies only if there is net income from
foreclosure property. If there is a net

loss from foreclosure property (that is, if
the aggregate computed under
paragraph (a) of this section resulis in a
negative amount) the loss is taken into
account in computing real estate
investment trust taxable income under
section 857(b)(2).

(d) Gross income not subject to tax on
Joreclosure property. If the gross income
derived from foreclosure property
consists of two classes, a deduction
directly connected with the production
of both classes (including interest
attributable to the carrying of the
property) must be apportioned between
them, The two classes are:

(1) Gross income which is taken into
account in computing net income from
foreclosure property and

(2) Other income (such as income
described in subparagraph (A), (B). (C),
(D). or (G) of section 856(c)(3)).

The apportionment may be made on any
reasonable basis.

(e) Allocation and apportionment of
interest. For purposes of determining the
amount of interest attributable to the
carrying of foreclosure property under
paragraph (b) of this section, the
following rules apply:

(1) Deductible interest. Interest is
taken into account under this paragraph
(e) only if it is otherwise deductible
under chapter 1 of the Code.

(2) Interest specifically allocated to
property. Interest that is specifically
allocated to an item of property is
attributable only to the carrying of that
property. Interest is specifically
allocated to an item of property if (i) the
indebtedness on which the interest is
paid or accrued is secured only by that
property, (ii) such indebtedness was
specifically incurred for the purpose of
purchasing. constructing, maintaining, or
improving that property, and (iii) the
proceeds of the borrowing were applied
for that purpose.

(3) Other interest. Interest which is
not specifically allocated to property is
apportioned between foreclosure
property and other property under the
principles of §1.861-8(e)(2)(v).

(4) Effective date. The rules in this
paragraph (e) are mandatory for all
taxable years ending after February 6,
1981,

§ 1.857-4 Tax imposed by reason of the
failure to meel certain source-of-iIncome

requirements.

Section 857(b)(5) imposes a tax on a
real estate investment trust that is
considered, by reason of section
856(c){7). as meeting the source-of-
income requirements of paragraph {2) or
(3) of section 856(c) {or both such
paragraphs). The amount of the tax is

determined in the manner prescribed in
section 857(b)(5).

§ 1.857-5 Net income and loss from
prohibited transactions,

(a) In general. Section 857(b)(6)
imposes, for each taxable year, a tax
equal to 100 percent of the net income
derived from prohibited transactions. A
prohibited transaction is a sale or other
disposition of property described in
section 1221(1) that is not foreclosure
property. The 100-percent tax is imposed
to preclude a real estate investment
trust from retaining any profit from
ordinary retailing activities such as
sales to customers of condominium units
or subdivided lots in a development
tract, In order to prevent a trust from
receiving any tax benefit from such
activities, a net loss from prohibited
transactions effectively is disallowed in
computing real estate investment trust
taxable income. See § 1.857-2(a)(8).
Such loss, however, does reduce the
amount which a trust is required to
distribute as dividends. For purposes of
applying the provisions of the Code,
other than those provisions of part II of
subchapter M which relate to prohibited
transactions, no inference is to be
drawn from the fact that a type of
transaction does not constitute a
prohibited transaction.

(b) Special rules. In determining
whether a particular transaction
constitutes a prohibited transaction, the
activities of a real eslate investment
trust with respect to foreclosure
property and its sales of such property
are disregarded. Also, if a real estate
investment trust enters into a purchase
and leaseback of real property with an
option in the seller-lessee to repurchase
the property at the end of the lease
period, and the seller exercises the
option pursuant lo its terms, income
from the sale generally will not be
considered to be income from a
prohibited transaction solely because
the purchase and leaseback was entered
into with an option in tHe seller to
repurchase and because the option was
exercised pursuant to its terms. Other
facts and circumstances, however, mzy
require a conclusion that the property is
held primarily for sale to customers in
the ordinary course of a trade or
business. Gain from the sale or other
disposition of property described in
section 1221(1) (other than foreclosure
property) that is included in gross
income for a taxable year of a qualificd
real estate investment trust constitules
income from a prohibited transaction.
even though the sale or other disposition
from which the gain is derived occurred
in a prior taxable year. For example. ifa
corporation that is a qualified real estal®
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investment trust for the current taxable
vear elected to report the income from
the sale of an item of section 1221(1)
property (other than foreclosure
property) on the installment method of
reporting income, the gain from the sale
that is taken into income by the real
estate Investment trust for the current
taxable year is income from a prohibited
transaction. This resull follows even
though the sale occurred in a prior
taxable year for which the corporation
did not qualify as a real estate
investment trust, On the other hand, if
the gain Is taken into income in &

taxable year for which the taxpayer is
not a qualified real estate investment
trust, the 100-percent tax does not apply.

(c) Net income or loss from prohibited
transactions, Net income or net loss
from prohibited transactions is
determined by aggregating all gains from
the sale or ather disposition of property
(other than foreclosure property)
described in section 1221(1) with all
losses from the sale ar other disposition
of such property. Thus, for example, if a
real estate investment trust sells two
items of property described in section
1221(1) (other than foreclosure property)
and recognizes a gain of $100 ori the sale
of one item and a loss of $40 on the sale
of the second item, the net income from
prohibited transactions will be $60.

Par. 35. Section 1.857-6, as
redesignated by paragraph 34 of this
document, is amended as follows:

1. The first sentence of paragraph (b)
is amended by striking out “an
investment trust for™ and inserting in
liew thereof “a corporation, trust, or
association for",

2. Paragraph (c)(1) is amended by
striking out “857(b)(4)" and inserting in
liew thereof “857(b)(7)".

3. Paragraphs (c) (2) and (3) are
amended by striking out "857(b)(4)" and
inserting in lieu thereof “857(b)(7)".

(4) The first sentence of paragraph
[¢)(1) is amended by striking out “not
later than 30 days after the close of its
taxable year" and inserting in lieu
lhurgof “within the period specified in
section 857(b)(3)(C) and paragraph (f) of
this section”,

5. Paragraph (e)(1) is amended by
striking out “excess of the net long-term
capital gain over the net short-term
cepital loss™ each place it appears and
;“";ﬂfling in lieu thereof "net capital

ain™,

6. The fourth sentence of paragraph
()(1) is amended by striking out “that
fuch excess was" and inserting in lieu
"":’_WOI “the net capital gain was”.

7. A new sentence is added at the end
g‘;ﬁ)‘“’asﬁpb {€)(1) to read as set forth

w.

8. A new paragraph (f) is added, to
read as set forth below.

§1.857-6 Method of taxation of
shareholders of real estate investment
trusts,

(€) Definition of capital gain dividend.
nE:* -

(ii) For purposes of section 857(b(3)(C)
and this paragraph, the net capital gain
for a taxable year ending after October
4, 1976, is deemed not 1o exceed the real
estate investment trust taxable income
determined by taking into account the
net operating loss deduction for the
taxable year but not the deduction for
dividen!s paid. See example (2] in
§ 1.172-5(a)(5).

(f} Mailing of written notice to
shareholders—{1) General rule. Except
as provided in paragraph ({)(2) of this
section, the written notice designating a
dividend or part thereof as a capital gain
dividend must be mailed to the
shareholders not later than 30 days after
the close of the taxable year of the real
estate investment trust,

(2) Net capital gain resulting from a
determination. If, a8 a result of a
determination (as defined in section
858(c)), occurring after October 4, 1976,
there is an increase in the amount by
which the net capital gain exceeds the
deduction for dividends paid
(determined with reference to capital
gains dividends only) for the taxable
year, then a real estate investment trust
may designate a dividend (or part
thereof) as a capital gain dividend in a
written notice mailed to its shareholders
at any time during the 120-day period
immediately following the date of the
determination. The designation may be
made with respect to a dividend (or part
thereof) paid during the laxable year to
which the determination applies
(including a dividend considered as paid
during the taxable year pursuant to
section 858). A deficiency dividend (as
defined in section 859(d)), or a part
thereof, that is paid with respect to the
taxable year also may be designated as
a capital gain dividend by the real
estate investment trust (or by the
acquiring corporation to which section
381{c)(25) applies) before the expiration
of the 120-day period immediately
following the determination. However,
the aggregate amount of the dividends
(or parts thereof] that may be
designated as capital gain dividends
after the date of the determination shall
not exceed the amount of the increase in
the excess of the net capital gain over
the deduction for dividends paid
(determined with reference to capital
gains dividends only) that results from

the determination. The date of a
determination shall be established in
accordance with § 1.859-2(b)(1).

Par. 36. Section 1.857-7(b), as
redesignated by paragraph 34 of this
document, is amended by adding two
new sentences at the end thereof, to
read as follows:

§ 1.857-7 Earnings and profits of a real
estate investment trust,

. » . » .

(b) * * * For purposes of section
857(d) and this section, if an amount
equal to any net loss derived from
prohibited transactions is included in
real estate investment trust taxable
income pursuant to section 857(b){2)(F),
that amount shall be considered to be an
amount which is not allowable as a
deduction in computing taxable income
for the taxable year. The earnings and
profits for the taxable year (but not the
accumulated earnings and profits) shall
not be considered to be less than (i) in
the case of a taxable year ending before
October 5, 1978, the amount (if any) of
the net capital gain for the taxable year,
or (ii} in the case of a taxable year
ending after December 81, 1973, the
amount (if any), of the excess of the net
income {rom foreclosure property for the
taxable year over the tax imposed
therean by section 857{b}{4)(A).

§ 1.857-8 [Amended]

Par. 37, Paragraph (e) of § 1.857-8 (as
redesignated by paragraph 34 of this
document) is amended by deleting
*§ 1.857-7" from the second sentence
and inserting in lieu thereof “§ 1.857-9".

§ 1.857-9 [Amended]

Par. 38, Paragraph (a) of § 1.857-9 (as
redesignated by paragraph 34 of this
document) is amended by deleting
"§ 1.857-6" and inserting in lieu thereof
"§ 1.857-8".

§1.857-10 [Amended]

Par. 39. Section 1.857-10 (as
redesignated by paragraph 34 of this
document) is amended by deleting
“§§ 1.857-6 and 1.857-7" and Inserting in
lieu thereof “§§ 1.857-8 and 1.857-8"",

§ 1.858 [Removed)

Par. 40. Section 1.858 is removed.

Par. 41. Section 1.858-1 is amended as
follows:

1. Paragraphs [a) and (b) are revised
to read as set forth below.

2. Paragraph (d) is amended by adding
a new example (3) at the end thereof, 1o
read as se! forth below.

3. Paragraph [e) is amended by
deleting “paragraph (e) of § 1.8574"
each place it appears and inserting in
lieu thereof “paragraph (1) of § 1.857-8".
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4. The next to the last sentence of
puragraph (e) is amended to areas as set
forth below.

§ 1.858-1 Dividends paid by a real estate
investment trust after close of taxable year.

(&) General rule. Under section 858, a
real estate investment trust may elect to
treat certain dividends that are
distributed within & specified period
after the close of a taxable year as
having been paid during the taxable
year. The dividend is taken'into account
in determining the deduction for
dividends paid for the taxable year in
which it is treated as paid. The dividend
may be an ordinary dividend or, subject
to the requirements of sections
857(b)(3)(C} and 858(c), a capital gain
dividend. The trust may make the
dividend declaration required by section
858(a)(1) either before or after the close
of the taxable year as long as the
declaration is made before the time
prescribed by law for filing its return for
the taxable year (including the period of
any extension of time granted for filing
the return),

(b) Election—{1) Method of making
election. The election must be made in
the return filed by the trust for the
taxable year. The election shall be made
by treating the dividend (or portion
thereof) to which the election applies as
a dividend paid during the taxable year
of the trust in computing its real estate
investment trust taxable income and, if
applicable, the alternative tax imposed
by section 857(b)(3)(A). (In the case of
an election with respect to a taxable
year ending before October 5, 1978, if
the dividend (or portion thereof) to
which the election is to apply is a
capital gain dividend, the trust shall
treat the dividend as paid during such
taxable year in computing the amount of
capital gains dividends paid during the
taxable year.) In the case of an election
with respect to a taxable year beginni
after October 4, 1976, the trust must al‘s\g
specify in its return (or in a statement
atlached to its return) the exact dollar
amount that is to be treated as having
been paid during the taxable year.

(2) Limitation based on ernings and
profits. The election provided in section
858(a) may be made only to the extent
that the earnings and profits of the
taxable year (computed with the
application of sections 857(d) and 1.857-
7) exceed the total amount of
distributions out of such earnings and
profits actually made during the taxable
year, For purposes of the preceding
sentence, deficiency dividends and
distributions with respect to which an
election has been made for a prior year
under section 858(a) are disregarded in
determining the total amount of

distributions out of earnings and profits
actually made during the taxable year.
The dividend or portion thereof, with
respect to which the real estate
investment trust has made a valid
election under section 858({a), shall be
considered as paid out of the earnings
and profits of the taxable year for which
such election is made, and not out of the
earnings and profits of the taxable year
in which the distribution is actually
made.

(3) Additional limitation based on
amount specified. The amount treated
under section 858(a) as having been paid
in a taxable year beginning after
October 4, 1976, cannot exceed the
lesser of (i) the dollar amount specified
by the trust in its return (or a statement
attached thereto) in making the election
or (ii) the amount allowable under the
limitation prescribed in paragraph (b)(2)
of this section.

(8) Irrevocability of the election. After
the expiration of the time for filing the
return for the taxable year for which an
election is made under section 858(a),
such election shall be Irrevocable with
respect to the dividend or portion
thereof to which it applies,

(d) Zlustrations. * * *

Example {3). Assume the facts are the same
as in example {2), except that the taxable
years involved are calendar years 1977 and
1978, and Y Trust specified in its Federal
income tax return for 1977 that the dollar
amount of $20,000 of the $65,000 distribution
payable to shareholders on March 31, 1978, is
to be treated as having been paid in 1877, The
result will be the same as in example (2),
since the amount of the undistributed
earnings and profils for 1877 is less than the
$40,000 amount specified by Y Trust in
making its election. Accordingly, the election
is valid only to the extent of $15,000. Y Trust
will treat the amount of $15,000 as a
distribution, in 1977, of earnings and profils
of the trust for the taxable year 1977 and the
remaining $50,000 as a distribution, in 1978, of
the earnings and profits for 1978,

(e) Notice to shareholders. * * * If the
notice under section 858{c) reltes to an
election with respect lo any capital
gains dividends, such capital gains
dividends shall be aggregated by the
real estate investment! trust with the
designated capital gains dividends
actually paid during the taxable year to
which the election applies [not including
deficiency dividends or dividends with
respect to which an election has been
made for a prior taxable year under
section 858) to determine whether the
aggregalte of the designated capital gains
dividends with respect to such taxable
year exceeds the net capital gain of the
trust. * * *

Par, 42. New sections 1.859-1, 1.850-2,
1.859-3, 1.859-4, and 1.860-1 are added
after section 1.858-1, to read as follows:

§ 1,859-1 Deficlency dividends.

Section 859 provides a method by
which a real estate investment trust may
be relieved from the payment of a
deficiency in (or be allowed a credit or
refund with respect to] the tax imposed
by section 857(b) (1) or (3), the minimum
tax on tax preferences imposed by
section 586, or, in the case of a real estate
investment trust that fails the
distribution requirements of section
857(a)(1), the corporate income tax
imposed by section 11(a) or 1201(a). The
method provided by section 859 is o
allow an additional deduction for a
dividend distribution (which meets the
requirements of sections 859 and 1.859-
2) in computing the deduction for
dividends paid for the taxable year for
which the deficiency is determined. A
deficiency dividend may be an ordinary
dividend, or, subject to the limitations of
sections 857(b)(3)(C) and 859(d)(2)(B).
may be a capital gain dividend.

§ 1.859-2 Requirements for deficiency
dividends.

(a) In general. A real estate
investment trust is allowed a deduction
for a deficiency dividend only if there is
a determination (as defined in section
859(c) and paragraph (b)(1) of this
section) occurring after October 4, 1976,
that results in an adjustment (as defined
in section 859(b){1)) for the taxable year
with respect to which the deficiency
dividend is paid. The deficiency
dividend must be paid on, or within 90
days after, the date of the determination
and before the filing of a claim under
section 859(e) and paragraph (b)(2) of
this section. This claim must be filed
within 120 days after the date of the
determination. The deficiency dividend
must be a distribution of property
(including money) that would have been
properly taken into account in the
computation of the deduction for ‘
dividends paid under section 561 for the
taxable year with respect to which the
liability for tax resulting from the
determination exists, if the money or
other property had been distributed
during that taxable year. Thus, for
purposes of section 859(d), where the
distribution would have been a dividend
within the meaning of sections 316(2)
and 1.316-1, if it had been made during
the taxable year with respect to which
the determination applies, the
distribution will meet the requirements
of section 562{a) (relating to rules
applicable in determining dividends
eligible for the deduction for dividends
paid), even though the distributing
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corporation, trust, or association has no
current or acoumulated earnings and
prafits for the taxable year in which the
distribution is actually made. The
amount of the distribution shall be
determined under section 301 as of the
date of the distribution. The amount of
the deduction is subject to the
limitations set forth in sections 562 and
859{d)(2} and the regulations thereunder.
Thus, in the case of a distribution to an
individual shareholder of property
(other than money) which has a fair
market value in excess of the adjusted
basis of the property in the hands of the
distributing corporation, trust, or
association at the time of the
distribution, the amount of the
deficiency dividend, for purposes of
section 3168(b){3), shall be the amount
which would have been a dividend if the
property (taking into account its fair
market value as of the date of the
distribution) had been distributed during
the taxable year with respect to which
the determination applies, even though
the deduction for dividends paid is
limited, under § 1.562-1(a), to the
adjusted basis of the property, The
corporation, trust, or association that
pays the deficiency dividends does not
have to be a qualified real estate
investment trust at the time of payment.

{b) Determination and claim for
deduction—(1) Determination. For
purposes of applying section 859(c) and
lhlslsccnon. the following rules shall
appiy:

(i} The date of determination by a
decision of the United States Tax Court
is the date upon which the decision
becomes final, as prescribed in section
7481.

(ii) The date upon which a judgment
of a court becomes final, which is the
date of the determination in such cases,
must be determined upon the basis of
the facts in the particular case.
Ordinarily, a judgment of a United
States district court becomes final upon
the expiration of the time allowed for
leking an appeal, if no appeal is duly
taken within that time. A judgment of
the United States Court of Claims
becomes final upon the expiration of the
time allowed for filing a petition for
Certiorari if no petition is duly filed
within that time.

(ili) The date of determination by a
tlosing agreement, made under section
1121. is the date the agreement is
ipproved by the Commissioner.

_[i¥) A determination under section
839(c}(3) may be made by an agreement
signed by the district director or another
official to whom authority to sign the
Jsreement is delegated, and by or on
behalf of the taxpayer. The agreement
shall set forth the amount, if any, of

each adjustment described in
subparagraphs (A), (B). and (C) of
section 859(b){1) for the taxable year,
the amount of the liability for any tax
imposed by section 11(a), 56{a),
857(b){1), 857(b)(3)(A] or 1201(a) for the
taxable year, and the amount of the
limitation (determined under section
859(d)(2)) on the amount of deficiency
dividends that can qualify as capital
gain dividends and ordinary dividends,
respectively, for the taxable year. An
agreement under this subdivision which
is signed by the district director {or
other delegate) shall be sent to the
taxpayer al its last known address by
either registered or certified mail. If
registered mail is used, the date of
registration shall be treated as the date
of determination, If certified mail is
used, the date of the postmark on the
sender’s receipt shall be treated as the
date of determination. However, if a
dividend is paid by the taxpayer before
the registration or postmark date, but on
or after the date the agreement is signed
by the district director {or other
delegate), the date of determination
shall be the date of signing.

(2) Claim for deduction. A claim for
deduction for a deficiency dividend
shall be made, with the requisite
declaration, on Form 876 and shall
contain the following information:

{i) The name, address, and taxpayer
identification number of the corporation,
trust, or association;

(ii) The amount of the deficiency and
the taxable year or years involved;

(iii) The amount of the unpaid
deficiency or, if the deficiency has been
paid in whole or in part, the date of
payment and the amount thereof;

(iv) A statement as to how the
deficiency was established (i.e.. by an
agreement under section 859(c){3), by a
closing agreement under section 7121, or
by a decision of the Tax Court or court
judgment);

(v) Any date or other information with
respect to the determination that is
required by Form 978;

(vi) The amount and date of payment
of the dividend with respect to which
the claim for the deduction for
deficiency dividends is filed;

[vii) The amount claimed as a
deduction for deficiency dividends;

(viii) If the amount claimed as a
deduction for deficiency dividends
includes any amount designated (or to
be designated) as capital gain dividénds,
the amount of capital gain dividends for
which a deficiency dividend deduction
is claimed; and

(ix) Any other information required by
the claim form.

A certified copy of the resolution of the
trustees, directors, or other authority,

authorizing the payment of the dividend
with respect to which the claim is filed
must accompany the claim. Also, any
copy of a court decision, judgment,
agreement, or other document required
by Form 876 must accompany the claim.
The claim, together with the
accompanying documents, shall be filed
with the district director, or director of
the internal revenue service center, with
whom the income tax return for the
taxable year with respect to which the
determination applies was filed. In the
event that the determination is an
agreement with the district director (or
his delegate) described in section
859(c)(3) and paragraph (b){1)(iv) of this
section, the claim may be filed with the
district director with whom {or pursuant
to whose delegation) the agreement was
made.

§ 1.859-3 Intrerest and additions to tax,

(a) In general. If a real estate
investment trust is allowed a deduction
for deficiency dividends, under section
859(b}{2) the tax imposed on the trust by
chapter 1 of the Code (camputed by
taking into account the deduction) for
the taxable year with respect to which
the deduction is allowed is deemed to
be increased by an amount equal 1o the
amount of the deduction. This deemed
increase in tax, however, applies solely
for purposes of determining the liability
of the trust for interest under subchapter
A of chapter 67 of the Code and for
additions to tax and additional amounts
under chapter 68 of the Code. For
purposes of applying subchapter A of
chapter 67 and chapter 68, the last date
prescribed for payment of the deemed
increase in tax shall be considered to be
the last date prescribed for the payment
of tax (determined in the manner
provided in section 6601(b)) for the
taxable year for which the deduction for
deficiency dividends is allowed. The
deemed increase in tax shall be
considered to be paid as of the date that
the claim for the deficiency dividend
deduction described in section 859(e)
and § 1.850-2(b}(2) is filed.

(b) Overpayments of tax. If & real
estate investment trust is entitled to a
credit or refund of an overpayment of
the tax imposed by chapter 1 of the
Code for the taxable year for which the
deficiency dividend deduction is
allowed, then, for purposes of computing
interest, additions to tax, and additional
amounts, the payment (or payments)
that result in the overpayment and that
precede the filing of the claim described
in section 859(e) will be applied against
and reduce the increase in tax that is
deemed to occur under section 859(b)(2).

{c) Example. This section may be
illustrated by the following examples;
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Example (1). Corporation X is a real estate
investment trust that files its income tax
return on a calendar year basis. For its
taxable year 1977, corporation X recefves an
oxtension of time untll June 15, 1978, to file its
income tax return. Corporation X does not
elect to pay any lax due in installments. On
its 1977 income tax return, filed on May 15,
1978, corporation X reports real estate
investment trust taxable income (computed
without regard to the dividends paid
deduction) of $100, a dividends paid
deduction of $100, and no tax lability.
Following an examination of corporation X's
1977 return, the district director and
corporation X enter into an agreement which
constitutes a determination under section
859(c)(3). Under the determination (which is
dated November 1, 1979), the real estate
investment trust taxable income of
corporation X (computed without the
dividends paid deduction) is increased by $20
to $120, Thus, taking into account the $100 of
dividends paid in 1977, corporation X has
undistributed real estate investment trust
taxable income of $20 ua a result of the
determination. Corporation X pays a
dividend of $20 on November 10, 1979, files a
claim for & deficiency dividend deduction of
$20 pursuant to section 858(e) with respect to
such dividend on November 15, 1979, and is
allowed a deficiency dividend deduction of
820 with respect to its taxable year 1877,
Corporation X, after taking into accoun! the
deduction for deficiency dividends, has no
real estate investment trust taxable income
and bas met the distribution requirements of
section 857(a)(1). However, for purposes of
section 6601 (relating to interest on
underpayment of tax) the tax imposed by
chapter 1 of the Code on corporation X for
the taxable year 1977 is deemed to be
increased by $20 (the amount of the
deficiency dividend deduction allowed with
respect to the taxable year 1977), and the last
date prescribed for payment of the tax is
March 15, 1978 (the due date of the return
determined without regard to any extension
of time), The tax of $20 is deemed to be paid
an November 15, 1979, the date the claim for
the deficiency dividend deduction s filed
pursuant 10 section 859(¢). Thus, corporation
X Is linble for interest on $20, at the rate
established under section 8621, for the period
from March 15, 1878, to November 15, 1979,
Also for purposes of determining whether
corporation X is liable for any addition lo tax
or additional amount imposed by chapter 68
of the Code (including the penalty prescribed
by section 6697) the amount of tax imposed
on corporation X by chapter 1 of the Code is
deemed to be increased by $20 (the amount of
the deficiency dividend deduction allowed),
the last date prescribed for payment of such
lax Is March 15, 1978, and the tax of $20 is
deemed to be paid on November 15, 1979,
Corporation X, however, is not subject to
interest and penalties with respect to the
amount of any tax for which it would have
been llable under section 11(a), 56(a), 1201{a).
or 857(b) had it not been allowed the $20
deduction for deficiency dividends.

Example (2). Assume the facts are the same
85 in example (1) except that the district
director, upon examination of corporation X's
income tax return, asserts a deficiency in

income tax of $4, based on an asserted
increase of $10 in real estate investment trust
taxable income, and no agreement is entered
into between the parties, Corporation X pays
the $4 on June 1, 1979, and files suit for refund
in the United States District Court. The
District Court in a decision which becomes
final on November 1, 1880, holds that
corporation X did fail to report $10 of real
estale investment trust taxable incoms and is
not entitled to any refund. (No other items of
income or deduction is in issue.) Corporation
X pays a dividend of §10 on November 10,
1680, files a claim for a deficiency dividend
deduction of $10 with respect to such
dividend on November 15, 1980, and is
allowed a deficiency dividend deduction of
$10 for 1977, Assume further that $4 is
refunded to corporation X on December 31,
1080, a5 the result of the $10 deficiency
dividend deduction being allowed. Also
assume that any assessable penalties,
additional amounts, and additions 1o tax
(including the penalty imposed by section
6697) for which corporation X is liable are
paid within 10 days of notice and dem#nd. so
that no interest is imposed on such penalties,
etc, The liability of corporation X for interest
for the period March 15, 1978, to June 1, 1979,
will be determined with respect to $10 (the
amount of the deficiency dividend deduction
allowed). The Hability of corporation X for
interest for the pericd June 1, 1979 to
November 15, 1080, will be determined with
respect to $8 (510 minus the $4 payment).
Corporation X will be entitled to interest on
the $4 overpayment for the period described
in section 8611(b)(2), beginning on November
15, 1980,

§ 1.859-4 Claim for credit or refund.

In a case where the allowance of a
deduction for a deficiency dividend
results in an overpayment of tax, the
taxpayer, in order to secure credit or
refund of the overpayment, must file a
claim on Form 1120X in addition to the
claim for the deduction required under
section 859(e}. The credit or refund will
be allowed as if on the date of the
determination two years remained
before the expiration of the period of
limitations on the filing of claim for
refund for the taxable year to which the
overpayment relates.

§ 1.860-1 Adoption of or change in annual
accounting period.

Under section 860, a real estate
investment trust may not change to or
adopt any taxable year beginning after
October 4, 1976, other than the calendar
year.

PART 55—EXCISE TAX ON CERTAIN
REAL ESTATE INVESTMENT TRUSTS

Par. 43. Subparts A and B are added
to part 55, lo read as follows:

Subpart A—Tax on Certain Real Estate
Investment Trust Taxable Income Not
Distributed During the Taxable Year

§ 55.4981-1 Imposition of excise tax on
certain real estate investment trust taxable
Income not distributed during the taxable
year.

Section 49681 imposes an excise tax on
a real estate investment trust if the
deduction for dividends paid for the
taxable year does not equal at least 75
percent of its real estate investment
trust taxable income (computed as
provided in section 4981) for the taxable
year. For purposes of section 4981, the
deduction for dividends paid is
computed without regard to capital
gains dividends (as defined in section
857(b)(3)(C)) and without regard to any
dividends actually paid after the close
of the taxable year. Thus, dividends
considered as paid during the taxable
year under section 858 are disregarded.
Deficiency dividends (as defined in
section 859(d)) paid with respect to the
taxable year are also disregarded. The
return referred to in the last sentence of
section 4981 in the income tax return
Section 4881 applies only to taxable
years beginning after December 31, 1979,
for which the taxpayer is taxable under
Part II of subchapter M of chapter 1 of
subtitle A as a real eslate investment
trust,

Subpart B—Procedure and
Administration

§ 55.6001-1 Nofice or regulations
requiring records, statements, and special
returns.

{a) In general. Any person subject to
tax under chapter 44 of the Code shall
keep such complete and detailed records
as are sufficient to enable the distric!
director to determine accurately the
amount of liability under chapter 44.

(b) Notice by district director
requiring returns, statements, or the
keeping of records. The district director
may require any person, by notice
served upon him, to make such returns,
render such statements, or keep such
specific records as will enable the
district director to determine whether or
not such person is liable for tax under
chapter 44.

(c) Retention of records. The records
required by this section shall be kep! &
all times available for inspection by
authorized internal revenue officers or
employees, and shall be retained so long
as the contents thereof may become
material in the administration of any
internal revenue law.
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$55.6011=1 General requirement of
return, statement, or list

Every person liable for tax under
section 4961 shall file an annual return
with respect to the tax on the form
prescribed by the Internal Revenue
Service for such purpose and shall
include therein the information required
by the form and the instructions issued
with respect thereto.

§55.6061-1 Signing of returns and other
documents.

Any return required o be made by a
real estate investment trust with respect
to the tax imposed by chapter 44 shall
be signed by a person authorized by
section 6062 of the Code o sign the
income tax return of the real estate
nvestment trust. Any statement or other
document required to be made with
respect to the tax imposed by chapter 44
shall be signed by the person required or
duly authorized to sign in accordance
with the regulations, forms, or
instructions prescribed with respect to
such statement or document. An
individual's signature on a return,
statement, or other document made by
or for the real estate investment trust
shall be prima facie evidence that the
individuel is authorized to sign the
return, statement, or other document.

§55.6065~1 Verification of returns.

If a return, statement, or other
document made under the provisions of
chapter 44 or subtitle F or the Code or
the regulations thereunder with respect
lo any tax imposed by chapter 44 of the
Code, or the form and instructions
issued with respect to such return,
statement, or other document, requires
that it shall contain or be verified by a
written declaration that it is made under
the penalties of perjury, it must be so
verified by the person or persons
required to sign such return, statement,
or other document. In addition, any
other statement or document submitted
under any provision of chapter 44 or
subtitle F of the Code or regulations
thereunder with respect to any tax
mposed by chapter 44 of the Code may
be required to contain or be verified by
# written declaration that it is made
under the penalties of perjury.

¥55.6071-1  Time for filing returns.

A‘ return required by § 55.8011-1 shall
be filed at the time (including any
“xlension of time granted or allowed
tnder section 6081) that the real estate
nvestment trust is required to file its
;’;COme tax return under section 6012 for

¢ laxable year for which the tax under
section 4981 is imposed.

§ 55.6081-1 Extension of time for filing the
return.

District directors and directors of
service centers are authorized to grant a
reasonable extension of time for filing
any return, statement, or other
document which relates to any tax
imposed by chapter 44 and which is
required under the provisions of chapter
44 or the regulations thereunder.
Extensions of time shall not be granted
for more than 8 months. An extension of
time for filing a return shall not operate
to extend the time for the payment of the
tax or any part thereof unless specified
to the contrary in the extension. The
rules relating to an application for
extension in § 53.6081-1(b) of this
chapter (relating to foundation excise
taxes) shall apply to an application for
an extension of time for filing the return
of tax imposed by chapter 44, If an
extension of time for filing the return is
granted, a return shall be filed before
the expiration of the period of extension,

§55.6091-1 Place for filing chapter 44 tax
returns.

Except as provided in § 55.6091-2
[relating to exceptional cases)—

(a) In general. Chapter 44 tax returns
shall be filed with the district director
for the internal revenue district in which
is located the principal place of business
or principal office or agency of the real
estate investment trust.

(b) Returns filed with service centers
or by hand carrying. Notwithstanding
paragraph (a) of this section, unless a
return is filed by hand carrying,
whenever instructions applicable to
chapter 44 tax returns provide that the
returns be filed with a service center,
the returns must be so filed in
accordance with the instructions.
Returns which are filed by hand
carrying shall be filed with the district
director (or with any person assigned
the administrative supervision of an
area, zone, or local office constituting a
permanent post of duty within an
internal revenue district of such
director) in accordance with paragraph
(a) of this section.

§55.6091-2 Exceptional cases.
Notwithstanding the provisions of
§ 55.6091-1, the Commissioner may
permit the filing of any chapter 44 tax
return in any internal revenue district.

§55.6161-1 Extension of time for paying
tax or deficiency.

{(a) In general—{(1) Tax shown or
required to be shown on return. A
reasonable extension of the time for
payment of the amount of any tax
imposed by chapter 44 and shown or
required to be shown on any return, may

be granted by the district directors at
the request of the taxpayer. The period
of such extension shall not be in excess
of 8 months from the date fixed for
payment of such tax,

(2) Deficiency. The time for payment
of any amount determined as a
deficiency in respect of tax imposed by
chapter 44 may, at the request of the
taxpayer, be extended by the internal
revenue officer to whom the tax is
required to be paid. The extension may
be for a period not to exceed 18 months
from the date fixed for payment of the
deficiency, as shown on the notice and
demand. In exceptional cases, a further
extension for a period not in excess of
12 months may be granted. No extension
of time for payment of a deficiency shall
be granted if the deficiency is due to
negligence, to intentional disregard of
rules and regulations, or to fraud with
intent to evade tax.

(3) Extension of time for filing
distinguished. The granting of an
extension of time for filing a return does
not operate to extend the time for the
payment of the tax or any part thereof
unless so specified in the extension,

(b) Certain rules relating to extension
of time for paying income tax to apply.
The provisions of § 1.6161-1 (b), and (c),
and (d) of this chapter [relating to a
requirement for undue hardship, the
application for extension, and payment
pursuant to an extension) shall apply to
extensions of time for payment of the
tax imposed by chapter 44.

. §556165-1 Bonds where time to pay tax

or deficiency has been extonded.

If an extension of time for payment of
tax or deficiency is granted under
section 61861, the district director or the
director of the service center may, if he
deems it necessary, require a bond for
the payment of the amount in respect of
which the extension is granted in
accordance with the terms of the
extension. However, the bond shall not
exceed double the amount with respect
to which the extension is granted. For
provisions relating to form of bonds, see
the regulations under section 7101
contained in Part 301 of this chapter
{Regulations on Procedure and
Administration).

§1.857.6(cX3) [Amended]

Par. 44. In redesignated § 1.857-6(c)(3)
in the Example, second sentence delete
“December 1, 1861" and insert
“December 31, 1961",

PART 5—TEMPORARY INCOME TAX
REGULATIONS UNDER THE REVENUE
ACT OF 1978

Par. 45, Part 5 is amended by adding
new § 5.856-1 to read as follows:
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§5.856-1 Extensions of the grace period
for foreclosure property by a real estate
investment trust.

(a) In general. Under section 856(e), a
real estate investment trust (“REIT”)
may elect to treat as foreclosure
property certain real property (including
interests in real property), and any
personal property incident to such real
property, that the REIT acquires after
December 31, 1973. In general, the REIT
mus! acquire the property as the result
of having bid in the property at
foreclosure, or having otherwise reduced
the property to ownership or possession
by agreement or process of law, after
there was default (or default was
imminent) on a lease of such property
(where the REIT was the lessor) or on
an indebtedness owed to the REIT
which such property secured. Property
that a REIT elects to treat as foreclosure
property ceases to be foreclosure
property with respect to such REIT at
the end of a grace period. The grace
period ends on the date which is 2 years
after the date on which the REIT
acquired the property, unless the REIT
has been granted an extension or
extensions of the grace period. If the
grace period is extended, the property
ceases to be foreclosure property on the
day immediately following the last day
of the grace period, as extended.

(b) Rules for extensions of the grace
period. In general, §1.856-6(g)
prescribes rules regarding extensions of
the grace period. However, in order to
reflect the amendment of section
856{e)(3) of the Code by section 363(c) of
the Revenue Act of 1978, the following
rules also apply:

{1) In the case of extensions granted
after November 8, 1978, with respect to
extension periods beginning after
December 31, 1977, the district director
may grant one or more extensions of the
grace period for the property, subject to
the limitation that no extension shall
extend the grace period beyond the date
which is 6 years after the date the REIT
acquired the property. In any other case,
an extension shall be for a period of not
more than 1 year, and not more than two
extensions can be granted with respect
to the property.

{2) In the case of an extension period
beginning after December 31, 1977, a
request for an extension filed on or
before March 28, 1980, will be
considered to be timely if the limitation
on the number and length of extensions
in section 856(¢e)(3). as in effect before
the amendment made by section 363(c)
of the Revenue Act of 1978, would have
barred the extension.

PART 10—TEMPORARY INCOME TAX
REGULATIONS UNDER PUBLIC LAW
93-625

§610.1, 10.3 [Removed]

Par. 46. In Part 10 §§ 10.1 and 10.3 are
removed.

PART 7—TEMPORARY INCOME TAX
REGULATIONS UNDER THE TAX
REFORM ACT OF 1976

§7.856(g)-1 [Removed]
Par. 47. In Part 7, § 7.856(g)-1 is
removed.
[FR Doc 814343 Filed 2-3-83; 223 pm|
BILLING COOE 4830-01-M

26 CFR Part 150
[LR-4-81]
Windfall Profit Tax; Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulation;
correction.

SUMMARY: This document corrects an
error in the publication of Treasury
Decision 7755, a temporary regulation
relating to windfall profit tax
administrative provisions published at
46 FR 4873, January 19, 1981.

EFFECTIVE DATE: This correction is
effective as of the same date as
Treasury Decision 7755.

FOR FURTHER INFORMATION CONTACT:
David B. Cubeta of the legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111

Constitution Avenue, N.W., Washington,

DC 20224, Attention: CC:LR:T 202-566-
3297,

SUPPLEMENTARY INFORMATION:
Background

On January 19, 1981, the Federal
Register published Treasury Decision
7755 (46 FR 4873) which amended the
temporary regulations under the Crude
Oil Windfall Profit Tax Act of 1980 (26
CFR Part 150). The new temporary
regulations related primarily to
administrative aspects of the tax, The
text of the temporary regulations also
served as the text of proposed
regulations under 26 CFR Part 51 (46 FR
4950),

Need for Correction

The need for correction arises from
the erroneous deletion of a sentence in
paragraph (a) of § 150.4997-1. This
document corrects the error by adding
the deleted sentence.

Drafting Information

. The principal author of this correction
is David B. Cubeta of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service,

Correction of Treasury Decision

Accordingly, FR Doc. 811850 (46 FR
4873) is amended as follows:

In Par. 8 on page 4884, § 150,4997-1 is
amended by revising the portion of
paragraph (a) that follows subparagraph
(2) to read as follows:

§ 150.4997-1 Returns and recordkeeping.
(a) Returns. * * *

Every producer taking the net income
limitation provided by section 4988(b)
into account in making windfall profit
tax deposits shall file quarterly and
annual statements in accordance with
forms and instructions provided for that
purpose. See § 150.6076-1 for the rules
relating to the time for filing the returns

required by this section.
David E. Dickinson,

Acting Director, Legisiation and Regulotions
Division.

[FR Doc. B1-405¢ Fled 2-5-87; 845 am|

BILLING CODE 4830-01-M

26 CFR Part 150
[T.D. 7755]

Temporary Excise Tax Regulations
Under the Crude Oil Windfall Profit Tax
Act of 1980; Windfall Profit Tax
Administrative Provisions

Corrections

In FR Doc. 81-1850 appearing on page
4873 in the issue of Monday, January 19,
1981, on page 4879, in the second
column, the last twenty-six lines
(including the stars) should be deleted:
in the third column, delete the first nine
lines from the top.

BILLING CODE 1505-01-M

DEPARTMENT OF LABOR

Wage and Hour Division, Employment
Standards Administration

29 CFR Part 4

Service Contract Act; Labor Standards
for Federal Service Contracts

Correction

In FR Doc. 81-1362 appearing on page
4320 in the issue of Priday, January 16.
1981, make the following corrections:

(1) Within paragraph (g) of § 4.4, in
the line that is fourth from the top of the
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third column of page 4340, *. . . action
as on the submitted . . ." should have
read ™, . . action as indicated on the

submitted . . .".

(2) Within paragraph (d)(2) of § 4.6, in
the line that is 29th from the bottom of
the third column of page 4342,

. 4.16(b) of 29 CFR Part4 . . ."
4.1b(b) of 29

should have read *. . .
CFR Part4 . . .".

(3) At the end of the last sentence of
paragraph (a) of § 4.53, appearing in the
second column of page 4348, insert close
quote marks after *. . . generate truly
nationwide competition".

(4) Three lines from the end of
paragraph (b) of § 4.107, appearing in
the third column of page 4351, delete the
comma after the words *. . . benefits to
a third party . . .".

(5) In the last sentence of paragraph
(a)(1) of § 4.113, appearing in the first
column of page 4353, "', . , Also as
discussed in subparagraph (2) of this
paragraph where the services . . ."
should have read *. . . Also, as
discussed in paragraph (a)(2) of llus
section where the services .

(6) In the same section, furlher down
in the same column, in the second line of
subpamgraph (3)(i) of paragraph (a),

", . . contracts discussed in
subparagraph (2) of this part, the
Department , . ." should have read

“. . . contracts discussed in paragraph
(a)(2) of this section. the

Department .

(7) In the nnh line of paragraph (b) of
§4.173, appearing in the first column of
page 4367, *. ., . employee is eligible
vacation with pay.” should have read
“employee is eligible for vacation with
pay.”,

{8) In subparagraph (4) of § 4.187(b),
nppr:aring in the second column of page
4374, "Wages due underpaid on thc
contract workers have priority .
should have read “Wages due workera
underpaid on the contract have
priority . . )",

BILLING CODE 1505-0%-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

24 CFR Part 1613

Collection of Applicant Data for
Affirmative Action Purposes

AGENCY: Equal Employment Opportunity
Commission,

ACTION: Interim regulations.

SUMMARY: This amendment will permit
igencies to collect handicap information
from applicants in order to implement
and evaluate special recruitment

programs undertaken for affirmative
action purposes. Specifically, agencies
will be allowed to invite applicants, on a
voluntary basis, to identify themselves
as handicapped and specify the nature
of their disabilities. Agencies will be
permitted to use this information only
for purposes related to affirmative
action and equal employment
opportunity.

DATES: These interim regulations are
effective February 6, 1981.
Consideration will be given to written
comments or suggestions received on or
before April 7, 1981,

ADDRESSES: Address comments to:
Treva McCall, Executive Secretariat,
Equal Employment Opportunity
Commission, 2401 E Street, NW.,
Washington, D.C. 20506, Comments will
be available for public inspection in the
Social Sciences Library, Room 2003, at
Equal Employment Opportunity
Commission headquarters, 2401 E Street,
NW., Washington, D.C. 20506 on
Monday through Friday of each week
from 9:30 a.m. to 5 p.m., (202) 634-6990.
FOR FURTHER INFORMATION CONTACT:
Clayton G. Boyd, Division of Programs
for Handicapped Individuals, Office of
Government Employment, Room 4208,
Equal Employment Opportunity
Commission, Altention: Bailey's
Crossroads, 2401 E Street, NW.,
Washington, D.C. 20506, (703) 756-6046,
SUPPLEMENTARY INFORMATION: As part
of Reorganization Plan #1 of 1978, the
responsibility for enforcing equal
employment opportunity in the Federal
government for handicapped individuals
was transferred from the Civil Service
Commission to the Equal Employment
Opportunity Commission (EEOC). To
provide continuity during the transfer of
functions, EEOC adopted the regulations
concerning handicap discrimination that
previously had been issued by the Civil
Service Commission. See 43 FR 60901
(December 29, 1978). These regulations
originally appeared at 43 FR 12293
(March 24, 1978) and are now codified at
29 CFR 1613.701 through 1613.710,

Also as part of Reorganization Plan
#1 of 1978, EEOC assumed
responsibility for monitoring Federal
affirmative action pursuant to Section
501 of the Rehabilitation Act of 1973, as
amended, and Section 403 of the
Vietnam Era Veterans' Readjustment
Assistance Act of 1974. EEOC
recognized the need to focus agency
affirmative action efforts on bottom-line
results, i.e., increased representation of
handicapped individuals in the Federal
work force. Agencies therefore were
instructed in EEO Management
Directive 703, issued December 6, 1879,
to develop special recruitment programs

and establish goals and timetables for
hiring handicapped individuals with
specified severe disabilities.

To enable and evaluate affirmative
recruitment and hiring, agencies need to
identify potential beneficiaries of
affirmative action. The type of inquiry
allowed by this amendment to the
regulations is not to be confused with
pre-employment medical examination,
which is prohibited except as specified
in 1613.706{b). Agencies may invite but
must not require applicants to identify
themselves as handicapped and specify
the nature of their disabilities.

Since EEOC's affirmative action
instructions to agencies were widely
coordinated with affected agencies at
the time EEO Management Direclive 703
was developed and since final reports of
agency accomplishments for the
extended FY 1980 program year (see
EEO Management Directive 708, issued
July 1, 1980) will be due May 15, 1981,
there are compelling reasons for the
revisions explained below to be
published as interim regulations before
further coordination with affected
agencies under Executive Order 12067 (3
CFR 206 (1979)). These revisions have
been coordinated with the Office of
Management and Budget and the Office
of Personnel Management.

The Commission has determined that
these interim regulations do not require
a regulatory analysis under Section 3 of
Executive Order 12044,

By virtue of the authority vested in the
Commission under Section 501 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. § 791; Reorganization Plan #1
of 1978 (43 FR 19087); and Executive
Order 12106 (44 FR 1053), the Equal
Employment Opportunity Commission
hereby publishes the following
amendments to its regulations on Equal
Employment Opportunity in the Federal
Government.

Signed this 3rd day of February 1981.
For the Commission,

Eleanor Holmes Norton,

Chalr.

PART 1613—EQUAL EMPLOYMENT
OPPORTUNITY IN THE FEDERAL
GOVERNMENT

Accordingly, 29 CFR Part 1613 is
amended by revising Section 706 as
explained below:

§1613.706 [Amended]

1. The beginning of the first sentence
in § 1613.706(a) is revised to read as
follows: “Except as provided in
paragraphs (b) and (c) of this section
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2, 29 CFR 1613.706(c) is revised to read
as follows:

{¢) To enable and evaluate affirmative
action to hire, place, or advance
handicapped individuals, the agency
may invite applicants for employment to
indicate whether and to what extent
they are handicapped, if: (1) The agency
states clearly on any written
questionnaire used for this purpose or
makes clear orally, if no written
questionnaire is used, thal the
information requested is intended for
use solely in conjunction with
affirmative action and (2) the agency
states clearly that the information is
being requested on a voluntary basis,
that refusal to provide it will not subject
the applicant or employee to any
adverse treatment, and that it will be
used only in accordance with this part.

3. 29 CFR 1613.706 is revised by
adding § 1613.706(d) to read as follows:

{d) Information oblained in
accordance with this section as to the
medical condition or history of the
applicant shall be kept confidential
except that: (1) Managers, selecting
officials, and others involved in the
selection process or responsible for
affirmative action may be informed that
the applicant is a handicapped
individual eligible for affirmative action;
{2) supervisors and managers may be
informed regarding necessary
accommodations; (3) first aid and safety
personnel may be informed, where
appropriate, if the condition might
require emergency treatment; (4)
government officials investigating
compliance with laws, regulations, and
instructions relevant to equal
employment opportunity and affirmative
action for handicapped individuals shall
be provided information upon request;
and 5] statistics generated from
information obtained may be used to
manuge, evaluate, and report on equal
employment oppartunity and affirmative
action programs.

(20 U.S.C. 701, Reorganization Plan #1 of 1978
(43 FR 19807, May 9, 1978}, and Executive
Order 12108 (34 FR 1053, January 3. 1879))

[FR Dog. 813427 Filed 2-5-81 845 am]

BILLING CODE 6570-06-M

Occupational Safety and Health
Administration

29 CFR Part 1990

Identification, Classification and
Regulation of Potential Occupational
Carcinogens; Conforming Deletions

Correction

In FR Doc. 811944 appearing al page
4889, in the issue of Monday, January 19,
1981, on page 4893, in the second
column,

§ 1990.151 Model emergency temporary
standard pursuant to section 6{(c) of the
Act.

should have read

§ 1990.152 Model emergency temporary
standard pursuant 1o section 6(c) of the
Act.

BILLING CODE 1505-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1048
[Ex Parte No. MC-37 (Sub-No. 32)]

Chicago, IL, Commercial Zone

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule; redefinition and
expansion of the Chicago, IL.,
commercial zone,

SUMMARY: By petitions filed separately
on April 22, 1980, the City of Zion, 1L,
and the County of Lake, IL, seek
redefinition and extension of the
Chicago, IL commercial zone limits
which have been defined according to
the population-mileage formula set forth
in 49 CFR 1048.101. Petitioner proposes

to extend the partial exemption under 49 »

U.S.C. 10526(b){1) of the Interstate
Commerce Act to include all points in
Lake County, IL. The present zone,
defined by the population-mileage
formula, includes those points in Lake
County which are within 20 miles of
Chicago, approximately one-third of the
area of the county. Numerous
statements in support of one or both
petitions were filed by businesses, local
interests, and individuals. Two
statements in opposition were filed by
motor carrier interests, The regulation
set forth below is promulgated pursuant

to the Commission's action on these
petitions and statements.

EFFECTIVE DATE: March 9, 19681,

FOR FURTHER INFORMATION CONTACT:
Thomas ]. Barry, (202) 275-7982; or
Edward E. Guthtie, (202) 275-7691.

SUPPLEMENTARY INFORMATION: This
regulation is issued under the authority
of 49 U.S.C. 10321 and 49 US.C.
10526{b}(1) (the Interstate Commerce
Act) and 5 U.S.C. 553 (the
Administrative Procedure Act.)

Accordingly, Part 1048 of Chapter X of
Title 49 of the Code of Federal
Regulations is supplemented by addition
of the following § 1048.19:

§ 1048.19 Chicago, IL.

The zone adjacent to, and
commercially a part of Chicago, IL,
within which transportation by motor
vehicle, in interstate or foreign
commerce, nol under common control,
management, or arrangement for a
shipment to or from such zone, is
partially exempt from regulation under
section 10526(b)(1) of the Interstate
Commerce Act (49 U.S.C. 10526(b)(1)).
includes and is comprised of all points
as follows:

(a) The municipality of Chicago. IL.
itself;

(b) All points within a line drawn 20
miles beyond the municipal limits of
Chicago;

{c) All points in Lake County, IL.

(d) All of any municipality any part of
which is within the limits of the
combined area defined in paragraphs (b)
and (c) of this section, and

(e) All of any municipality wholly
surrounded, or so surrounded except for
& water boundary, by the manicipality
included under the terms of paragraph
(d) of this section.

Agatha L. Mergenovich,
Secretary.

[FR Doc. 814300 Piled 2-5-81: 1:¢5 am)
BILLING COOE 7035-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
s o gve interested persons an
opportunity 10 participate in the rule
making prior 10 the adoption of the final
rles.

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
7 CFR Part 1701

Contract Modifications and Alternative

Bidding Provisions; Proposed
Supplement to REA Bulletin 40-6

AGeNnCY: Rural Electrification
Administration.

ACTION: Proposed rule.

suMmARY: The Rural Electrification
Administration (REA) proposes to issue
a supplement to REA Bulletin 40-8,
“Construction Methods and Purchase of
Materials and Equipment.” This

proposed supplement would provide for
the owner to set the interest rate for
overdue accounts and permit

acceptance of alternate bids whereby sll
or part of the materials to be supplied by
4 contractor could be pald for by the
owner (up to 90 percent of invoice
amount] at the time of delivery of those
materials to the job site. The bulletin
supplement also gives procedures and
conditions for prequalification of

bidders for contracts.

DATES: Public comments must be
;E}cei\'nd by REA no later than April 7,
061
ADDRESS: Submil written comments to
the Director, Engineering Standards
Division, Rural Electrification
Administration, Room 1270-8, U.S.
Department of Agriculture, Washington,
D.C. 20250,
FOR FURTHER INFORMATION CONTACT:
E.N. Limberger, telephone (202) 447-
7040. A Draft Impact Analysis has been
Prepared and is available from the
Director, Engineering Standards
Division, at the above address.

S ARY INFORMATION: Pursuant
‘o the Rural Electrification Act, as
mended (7 U.S.C. 901 et seq.), REA
Proposes to issue a supplement to REA
Bulletin 40-8, “Construction Methods

and Purchase of Materials and
Equipment.”

The text of the proposed supplement
to REA Bulletin 40-6 follows:

“1. Purpose: This supplement provides
modifications and alternative bid
provisions for inclusion in contracts for
construction of electric facilities by REA
electric borrowers.

“II. Policy: REA has determined that
certain modifications and alternative
bidding provisions to construction
contracts are appropriate and will
generally result in reduced costs for
contract construction. The policy
changes are as follows:

“A. Interest on Overdue Accounts:

REA Form 200—page 10, Article I,
section 1,b; REA Form 257—page 10,
Article II1, section 1,c and 1,d; REA Form
764—page 186, Article III, section 1,d and
1,¢; and REA Form 830, page 18, Article
III, section 1,d and 1,e; and REA Form
831—page 18, Article III, section 1,d and
1,¢: Replace the specified interest rate
with a blank. Prior to issuing the
invitation to bidders, the owners shall
insert a rate in the blank equal to the
lowest “Prime Rate" listed in the
“Money Rates" section of the Wall
Street Journal on the date such
invitation to bid is issued. If no prime
rate is published on that date, the last
such rate published prior to that date
shall be used. The rate must, however,
not exceed the maximum allowable rate
designated by any applicable state
usury law.

“B. Payment to Contractors for
Moaterials Delivered:

“When construction is performed
under a labor and materials contract,
the contractor is responsible for
ensuring that sufficient equipment and
materials are on hand at the
construction site to allow construction
to continue to completion in an orderly
and expeditious manner. However,
under certain circumstances, beyond the
control of the contractor, it may be
necessary to halt construction for an
extended period. When for reasons
which are beyond the control and not
the fault of the contractor, it becomes
necessary to suspend construction for
such an extended period, the owner
may. at the request of the contractor,
consider an amendment to a
construction contract providing for the
payment to the contractor of 90 percent
of the invoice cost to the contractor of
the equipment or materials delivered to
the project site but not installed,

provided the contractor warrants that
such materials or equipment are:

*1. Actually on the site of the project
and will remain thereon until installed
in the project.

2. In conformance with specifications
and not in excess of the quantity
required for the project.

“3. Properly stored and protected from
weather, theft, and other hazards.

“4. Capable of being easily
inventoried as to the original quantity as
well as the remaining quantity each
month.

“Requests by contractors for such
amendments to construction contracts
shall be submitted by the contractor to
the owner on REA Form 800, copies of
which are available from REA. Such
requests shall be prepared in triplicate
and each copy signed by an authorized
officer of the contractor and by an
authorized agent of the surety.

“If the owner agrees to the request,
the owner shall sign all three copies in
the space provided and, if the contract
was made subject to REA approval, the
owner shall forward all copies to REA
for approval.

"Payments under this provision are to
be made within thirty days after the
final approval of the Form 800
amendments, provided the contractor
has submitted proper releases of liens
from its supplier covering such
equipment and materials. After
construction has resumed, as the
contractor is paid for monthly estimates
of assembly units installed, a deduction
should be made equal to the invoice cost
of equipment and materials included in
such estimates of assembly units
installed and for which payment has
been made to the contractor pursuant to
the Form 800 amendment.

“C. Payment to Contractors for Bulk
Purchases of Material: When
construction is to be performed over an
extended period of time, but large
quantities of material are to be
purchased by the contractor at the
beginning of the project (i.e., cable for
URD installations), the owner may allow
alternate bids providing for the payment
to the contractor of 90 percent of the
cost of such materials within 30 days of
delivery of those materials at the job
site. The owner will retain the right to
award the contract on the basis of a
base bid providing for payment when
materials are installed or on the basis of
an alternate bid providing for payment
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when materials are delivered. The
contract must, however, be awarded on
the basis of the lowest responsive bid on
whichever payment terms the borrower
selects. If the borrower chooses to
award on the basis of a bid providing for
payment when materials are delivered,
the successful bidder will be required to
execute an REA Form 800, A blank copy
of REA Form 800 must be attached to

the contract form when soliciting bids
on this basis.

If the borrower chooses to solicit bids
on the basis of the alternative terms of
payment, the following paragraph
should be inserted at the m:gr:f the
Notice and Instructions to Bidders with
the appropriale paragraph number:

Is are invited on the basis of @ base
bid which provides for payment for materials
us indicated in paragraph — of this
contract form and/or on the basis of an
alternate bid which provides for payment to
the bidder of 90 percent of the invoice cost of
the material spon delivery to the job site and
execution of REA Form 800 [attached to this
contract form) indicating the bidder's
compliance with provisions of that form. The
owner may award the contract op either
basis. Any other payment terms included in
the proposal shall be considered
nonresponsive and unaccaptable.

If the alternative bid is accepted, the
following note must be added to the
“Acceptance'

Ninety percent of invoice cost of material is
10 be paid to the bidder following delivery of
material to the job site, upon submission of
REA Form 800 and proper releases of liens
from all suppliers of such equipment and
material to the owner.

"D, Qualification of Bidders: 1t is the
responsibility of each REA borrower,
with the advice of its engineer, to review
the qualifications of prospective bidders
for contract construction and for
material and equipment supply, and to
select those firms best qualified for
inclusion on the borrower’s list of
qualified bidders. Bids may neither be
solicited from a prospective bidder nor
may any bid be opened unless that
bidder has been determined to be a
qualified bidder for the proposed
contract. In addition to actual
knowledge of a firm's capabilities and
experience, REA Form 274, ‘Bidder's
Qualifications,' may be used in
obtaining information from propective
bidders as necessary.”

Items A and C of the above proposed
supplement are new paolicy. ltems B and
D are basically the same policy as is
stated in existing REA Bulletins 81-
4:381-8, “Payments to Contractors for
Materials Delivered,” and 81-8:381-13,
“Bidder's Qualifications,” respectively,
and are included here for purposes of
consolidating related policy.

This proposal has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
“Improving Government Regulations." A
determination has been made that this
action should be classified “not
significant” under those criteria, This
program is listed in the Catalog of
Federal Domestic Assistance as 10.850—
Rural Electrification Loans and Loan
Guaranteas.

Dated: January 30, 1981.

Joe 8. Zoller,

Acting Administrator.

PR Doc. 613312 Piled 2-5-01; 545 am]
BILLING CODE 3410-15-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-23)

Critical Mass Energy Project, et al,

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of Disposition of Petition
for Rulemaking.

SUMMARY: Notice is hereby given that
the Nuclear Regulatory Commission has
partially granted and partially denied a
petition for rulemaking submitted to the
Commission by letter dated May 9, 1979,
by the Critical Mass Energy Project. et
al,

The petition proposed amendments to
NRC regulations intended to improve
licensee and governmental ability to
cope with radiological dangers following
a nuclear accident.

ADDRESSES: Copies of the petition for
rulemaking and the NRC's letter to the
petitioner are available for public
inspection and copying in the
Commission’s Public Document Room,
1717 H Street NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Contact Mr, Frank Lomax, Office of
Standards Development, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555 (301) 443-5966.
SUPPLEMENTARY INFORMATION: On May
9, 1979, Michael H. Bancroft, Esq., filed a
petition for rulemaking on different
aspects of emergency planning, Docket
No. PRM-50-23 44 FR 32486 (June 6,
1979). A notice of filing of petition,
Docket No. PRM 50-23, and request for
comments was published in the Federal
Register on June 6, 1979. See 44 FR
32486, The petition states that ", . . the
petitioners hereby renew and
supplement a petition on evacuation
plans submitted to the NRC by PIRG
and 30 other citizen groups on August 6,

1975. The NRC denied the petition on
July 7, 1977, 42 FR 36328 (July 14, 1977).
Prior to submission of this petition,

the NRC staff had begun a
reconsideration of the role of emergency
planning in ensuring the continued
protection of thé public health and

* safety in areas around nuclear power

facilities. The Commission began this
reconsideration in recognition of the
need for more effective emergency
planning and in response to reports
issued by responsible offices of
government and NRC's Congressional
oversight committees.

On July 17, 1979, the Commission
published an Advance Notice of
Proposed Rulemaking (44 FR 41483) on
emergency response plans of State and
local governments and NRC licensees
The Critical Mass petition was included
by reference in this request for
comments and suggestions.

Approximately 90 comment letters
were received in response lo the notice
and the staff analysis of these comments
was published in NAUREG-0628
(January 1980).

On December 19, 1979, the
Commission published for public
comment (44 FR 75167) proposed
amendments for the upgrading of its
emergency planning regulations. The
comments received and the staff's
evaluation are summarized in NUREG-
0684 (September 1980). In addition, the
NRC conducted four Regional
Workshops to present the proposed rule
changes and solicit comments. These
comments are available in NUREG/CP-
0011 (April 1980). The staff considered
the information received at these
workshops and that submitted by the
comment letters along with the Critical
Mass petition and two other petitions
for rulemaking in developing the final
rule changes. On June 25, 1980, the
Commission invited representatives of
the nuclear industry, State and local
government, and the public to
participate in a meeting on the proposed
final rule on emergency preparedness.
The petitioners, Critical Mass Energy
Project, participated in this meeting. Or;
August 19, 1980, the final rule to upgrace
emergency preparedness at nuclear
power reactor sites was published (45
FR 55402).

The proposed requirements of the
Critical Mass petition were considered
in the rulemaking process, and
referenced in the Advance Notice of
Proposed Rulemaking. Some of the
comments received addressed both the
Critical Mass petition and the proposed
rulemaking. Many portions of the
requirements proposed in the petition
were incorporated into the final rule;
some were not. Thus, the petition was
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consolidated into the NRC rulemaking
and was effectively granted in part and
denied in part. The staff analysis of the
petition, below, shows that each
proposed requirement was incorporated
into the final rule except for the portions
in italics. The reasons for not
incorporating portions of the proposals
are presented in the analysis.

Propesed Requirement 1: Coordinated
Offsite Emergency Response Plan

All 10 CFR Part 50 licensees and
license applicants shall develop, in
coordination with State and local
authorities and the NRC, a detailed plan
of offsite responses to a nuclear
accident. The plan shall include
provisions for evacuating the public in
times of radiological emergencies and to
lake other protective action measures to
protect the public within 50 miles of the
licensed facility. The planned offsite
prolective actions, including evacuation,
shall explicitly take account of the
anticipated range of actual or imminent
radiation releases and durational,
weather, seasonal, and traffic
conditions. Public expenses in
formulating the. emergency response
plan shall be reimpursed by the licensee
or license applicant.

Staff Evaluation

The final rule (45 FR 55402; August 19,
1980) contains all the provisions of this
proposed requirement except that
portion in italics related to public
expense which is not within the scope of
the NRC regulatory authority. State and
local autharitieés can, of course, enact
legislation te require licensees to pay for
tmergency preparedness measures and
several states have done so, with
legislation pending in several more.

"; ;’Oﬁosed Requirement 2: Tests of the
an

Before licensing a nuclear power
plant, both at the construction and
Operating stages, a test of the emergency
fesponse plan shall be conducted in
tooperation with Federal, State ad local
authorites. In addition to testing
communications, health protection,
tr'.‘al'ment of injuries, and radiation
manitoring, the test shall include an
Svacuation drill in which a
"epresentative sector of angular width
7", containing a diverse and significant
Population, is evacuated to a distance of
ot least 30 miles. For operating plants,
such tests shall be conducted at least
once a year, commencing upon the
adoption of this regulation. A/l costs of
conducting both og:ite and onsite tests

shall be borne by the licensee or license
Appiicant, '

Staff Evaluation

The final rule requires an exercise of
offsite emergency response with
participation by State and local agencies
each year and with Federal agency
participation once every five years. The
NRC staff believes that there is no
demonstrated need for testing a plan
prior to construction because there is
normally several years lag between CP
and OL stages and testing before the CP
stage would not ensure that emergency
rrepamdness is adequate several years
ater at the OL stage. The risks
associated with exercise evacuations of
the public argue against public
participation in a mock evacuation. In
any event, NRC could not order the
public to participate in such an exericse.
As stated in Proposed Requirement 1,
the source of funding for conducting
tests is not within the purview of NRC
regulatory authority.

Proposed Requirement 3: Offsite
Radiological Monitoring

The operator of a nuclear power plant
shall maintain a system of offsite
radiation detectors to determine the
radiation exposure of the public from
plant emissions. The system shall be
designed, taking account of population
distributions and seasonal weather
conditions, so that cumulative doses to
the public from accidental releases can
be established with an error of less than
30% for the most exposed section of the
public within 10 miles of the plant and
less thant 50% for those within 50 miles
of the plant. The operator shall assume
the costs for this monitoring system and
shall operate it, unless it chooses to
delegate operation lo a suitably
accurole governmental monitoring
system.

Staff Evaluation

The Staff's efforts in revising Reg.
Guide 1.97 “Instrumentation For Light-
Water-Cooled Nuclear Power Plants To
Assess Plant And Environs Conditions
During And Following An Accident™
have been completed and Revision 2 of
the guide was issued December 22, 1980.
The revised guide included a provision
for monitoring environs radiation and
radioactivity and referenced NUREG-
0654 “Criteria For Preparation And
Evaluation Of Radiological Emergency
Response Plans And Preparedness In
Support Of Nuclear Power Plants" Rev.
1 November 1980 for developing the
range, location and qualification criteria
for these monitors.

NRC regulations presently require
power reaclor oprators to provide for
monitoring of the plant environs for
radioactivity released from normal

operations and postulated accidents (10
CFR Part 50, Appendix A, Criterion 64).
Existing environmental monitoring
programs at power reactors include the
use of direct radiation dosimeters and
monitors, air samplers, and sampling of
water, milk, and other media which may
provide an exposure pathway to
humans. The programs are developed
taking into account population
distribution and weather conditions.

It is unreasonable to require that dose
estimates be made with errors of less
than 80-50%. Estimates made using the
best equipment available may
reasonably be expected to have errors
of greater than 30-50%. For example,
thermoluminescent dosimeters (TLD)
are used at all operating reactors to
measure offsite radiation exposure.
Regulatory guide 4.13 specifies that,
under laboratory conditions, 95% of the
TLD measurements should be within
30% of the correct exposure after all
appropriate corrections are applied.
However, this specification applies to
radiation exposure of the TLD only.
Estimates of actual radiation dose
received by people would increase the
potential for error, due to additional
uncertainties such as time of
and shielding by buildings. For example,
TLD measurements were used as one
source of information for estimating
doses received by the public following
the Three Mile Island accident. An “Ad
Hoc Population Dose Assessment
Group" consisting of staff members from
NRC, EPA, and the Department of
Health, Education and Welfare made
four estimates of the population dose
resulting from the accident which
ranged from 1600 to 5300 person-rem,
with the average being 3300 person-rem.
The uncertainty of these estimates is
greater than 50% and the uncertainties
of dose estimates to individuals would
be even greater.

NRC licensees are expected to have
“quality assurance” programs to assure
that their monitoring systems produce
reasonably accurate results. The
programs include periodic calibration of
monitoring equipment and participation
in “crosscheck" programs where
unknown samples from an independent
laboratory are analyzed and the results
compared with the correct values. In
most cases, licensees’ monitoring
equipment is capable of producing
results within the 30-50% accuracy
range requested by the petition.
However, as discussed above,
population dose estimates based on
these measurements cannot always be
expected to meet 30-50% error limits.
Therefore, the error limits requested by
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the petitioner were not adopted as a
general requirement.

The suggestion that monitoring
functions may be delegated to
government agencies was not adopted
assuming the petitioner intended
“delegation" to mean complete transfer
of responsibility. Monitoring can be
carried out by organizations other than
the licensee (such as contractors) as
long as the licensee retains .
responsibility for assuring the regulatory
requirements are mel. The staff thinks
that public health is best protected if the
licensee retains this responsibility
because he is subject to direct regulation
by NRC.

Proposed Requirement 4: Public Notice
and Hearings

Each 10 CFR Part 50 licensee shall
distribute to every residence, business.
school and other institution within 50
miles of the facility (with sufficient
copies for each person or household
unit) information on the physical
character and development of a large
radioactive release, the health dangers
of radiation exposure, and an outline of
the emergency response plans which
will be put into effect in different
hazardous conditions. The public notice
shall contain detailed information on
how people can best protect their
health, how they can receive bulletins
during a radiological emergency, and
what steps and routes they should take
if an evacuation is ordered.

This notice shall be distributed before
the grant of a construction permit or
operating license, and thereafiter
annually in the case of an operati.r;%
reactor, Prior to distribution of ea
notice specified above, there shall be
public hearings, held in the vicinity of
the facility, on the emergency response
plan. In addition to the distributed
information, the licensee shall make
available to any member of the public
all documents concerning the

emergency response plan,
Staff Evaluation

The final rule requires periodic
dissemination of emergency response
information to the permanent and
transient population within the radius of
the plume exposure pathway Emergency
Planning Zone (within about ten miles),
of a nuclear power reactor. The
information required to be made
available is how the public will be
notified in an emergency and what
initial actions the public should take
(e.g.. listening to a local broadcast
station and remaining indoors). Because
the exact course of an accident and
composition of releases of radioactive
material are impossible to predict,

hypothetical evacuation or protective
action instructions would be of limited
value and in some situations might be
counterproductive if followed by the
public. The local authorities who will
issue appropriate public instructions
will have current information regarding
actual accident conditions on which to
base their decisions about the proper
protective actions. Interpretation of
complex emergency response plans by
many individuals, unaware of actual
accident conditions, could result in
increased risks of radiation exposure
and injury due to spontaneous actions
(such as unnecessary evacuations

through contaminsted zones) and could
impede implementation of protective
actions promulgated by competent
authorities. The State, local, and
licensee emergency response plans are
required to be available in local public
document rooms for review by
interested members of the general public
excep! for certain information related to
notification verification procedures.
There Is no need to distribute this
information prior to construction of a
reactor. The frequency of dissemination
of this information (usually more often
than annually) is dependent on the
media chosen by individual licensees.
The petitioners did not present any
reason for the annual hearings set out in
this proposal. The emergency
preparedness information is available to
the public and is reviewed annually by
the licensee and others for needed
changes. Any changes made as a resul
of the annual review are placed in the
local public document room for public
use. This process offers extensive
opportunity for pulic participation in the
emergency preparedness program at any
nuclear power plant. Since the licensee
and local, State, and Federal agencies
involved with emergency preparedness
at a specific site can be expected to
respond appropriately to any
substantive issues raised by any
member of the public which impacts on
the adequacy of the state of emergency
preparedness al a site, there is no
reason to hold additional federally
mandated hearings each year.
Therefore, the section in italics related
lolhearlnga was not included in the final
rule.

Proposed Requirement 5: Consideration
of Emergency Protection in Licensing
and Siting

Determination that there will be
effective emergency protection of the
public in the event of large radiation
releases shall be a prerequisite to NRC
approval of a proposed nuclear reactor
site. A finding of effective protection of
the public within 50 miles of the

proposed site shall take into account
population density (resident,
occupational, and transient),
transportation patterns and areas of
congestion, the effectiveness of the
emergency plarvdemonstrated by the
test, the vulnerability to long-term
radioactive ingestion through food and
water, and other relevant factors.

No construction permit shall be
issued until the coordinated offsite
emergency response plan has been
formulated. tested, and demonstrated to
be effective. No construction permit or
operating license shall be issued in a
State in which the State's radiological
emergency response capability has not
been certified effective by the NRC,
based on lines of authority and
communication, the availability of
trained personnel and equipment, and
detailed plans for appropriate
contingencies, and also based on
verification of effectiveness by tests and
drills.

Staff Evaluation

The final rule requires an acceptable
state of emergency preparedness within
about 10 miles of a nuclear power
reactor prior to operation for new
reactors and within a reasonable period
for operating reactors. In addition, the
final rule requires that acceptable plans
exist to protect the public within 50
miles of a site from contamination of the
food chain. It is not necessary to make
this finding prior to siting or
construction. The NRC rulemaking on
reactor siting will, however, address
demographic issues related to
emergency preparedness and site
approval, The rulemaking on siting will
also consider the feasibility of all
actions outside the facility which may
be necessary to protect public health
and safety in the event of an accid(fnl'ul
release of radioactive material from the
facility which may endanger public
health and safety.

Proposed Requirement 8: Emergency
Response Plans for Existing Reactors
and Interim NRC Safety Action

Operators of existing plants shall
immediately undertake planning for
offsité emergency action to protect the
public, in cooperation with appropriate
government officials. The plan shall be
formulated and tested (including an
evacuation drill) within six months of
the promulgation of this regulation.

Tge NRC will immediately undertoke
an analysis of the operating nuclear
reactors to determine which present the
greatest risk to the public from

. accidental release of radioactivity. To

determine the order of priority for
interim safety actions, this analysis
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shall include the sofety record of the
plant (including the frequency of
violations of NRC regulations, radiation
exposure of workers, releases of
rodiation to the eavironment, the NRC's
perception of the technical proficiency
of the licensee’s staff, and any design,
construction, operational or generic
deficiencies known to the NRC),
adequacy of existing emergency plans,
population density and other factors
offecting the feasibility of evacuation,
and the existence and capability of
State and local radiological emergency
plans and personnel. Having determined
the plants in need of highest priority
ottention, the NRC will take prompt
oction to increase the safety of the
plants and improve the efficacy of the
emergency plans, In addition to

assisting the licensee in making these
improvements, the NRC will consider
interim steps to protect the public,
including prompt testing of existi
emergency plans and derating or'::?osing
down the plant until improvements are
made.

Staff Evaluation

The petitioners requested a complex
and potentially time consuming analysis
to set the order of priority in which the
adequacy of emergency preparedness at
operating nuclear power reactor sites
would be reviewed. The priority of
actions to be undertaken in upgrading
emergency preparedness at nuclear
power sites was set forth in a staff
paper, “To inform the Commission of the
staff’s plans to take immediate steps to
improve licensee preparedness at all
operating power plants,” SECY 79-450,
July 23, 1979, which is available in the
NRC Public Document Room. As
presented in this document, it was the
staff's judgment that the NRC
Emergency Preparedness Evaluation
Team visits, which were completed for
all operating power reactor sites by May
0f 1980, should be completed in a timely
fashion 10 insure immediate
improvements al sites having
inadequate emergency preparedness.
The team visits began with near term
operating license plants and those
having high population density near the
31!".’8. This represented a simple,
¢ffective ordering of site reviews which
did not cansume either personnel
fesources or time.

I addition, the staff performed site
reviews similar to those requested by
the petitioners for those reactor sites
which were considered—because of
bigh population density—to have the
freatest risk to the public, These
feviews were reported in NUREG-0715,
which is also available in NRC Public

Ocument Room.

The italicized portions of the
petitioners proposed requirement which
dealt with setting the order of priority of
NRC stalf reviews of emergency
preparedness al operating nuclear
power reaclors were considered by the
staff but were not adopted for the above
reasons. The italicized portion referring
to evacuation drills was not included in
the final rule because it is not within the
purview of NRC regulatory authority.

Additional Information: Additional
information related to the rulemaking on
emergency preparedness is available in
the following:

Advance Notice of Proposed
Rulemaking, 44 FR 41483 (July 17,
1479)

NUREG-0628, NRC Staff Preliminary
Analysis of Public Comments on
Advance Notice of Proposed
Rulemaking on Emergency Planning
(January 1880)

NUREG/CP-0011, Proceedings of
Workshops on Proposed Rulemaking
on Emergency Planning for Nuclear
Power Plants (January 1980)

Notice of Proposed Rulemaking—
Amendments to 10 CFR Parts 50 and
70 44 FR 54308 (September 19, 1979)

Notice of Proposed Rulemaking—
Emergency Preparedness, 44 FR 75167
(December 19, 1979)

NUREG-0684, Summary of Public
Comments and NRC Staff Analysis
Relating to Rulemaking on Emergency
Planning for Nuclear Power Plants
(September 1980)

Final Rule, Emergency Planning, 45 FR
55402 (August 19, 1980).

Dated at Washington, DC, this 30th day of
January, 1961,

Samuel J. Chilk,

Secretary of the Commission,
[FR Doc. 514409 Filed 2-5-81. 845 am|
BILLING CODE 7590-01-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration
10 CFR Part 211

Public Conference Concerning the
Establishment of a Mechanism for
Entitiements Adjustments for Periods
Prior to Crude Oil Decontrol

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Notice of Public Conference.

summMARY: The Economic Regulatory
Administration ("EPA") of the
Department of Energy (“DOE"”) will hold
a conference on February 11, 1981,
beginning 9:30 a.m,, e.s.t,, in Room GE~
088 Forrestal Building, 1000

Independence Avenue, SW.,
Washington, D.C. The purpose of the
conference is to assist ERA in the
implementation of the recent executive
order providing for the immediate
decontrol of crude oil and petroleum
products. The executive order provides
that the Secretary of Energy may
promulgate entitlements notices for
periods prior to this Order. ERA
requests comments and suggestions as
to what actions are necessary or
appropriate to provide for adjustments
to the entitlements program for periods
prior to decontrol.

DATES: Conference date: February 11,

9:30 a.m. Telephone requests to speak by

4:30, February 9, 19681; Notification of

request to speak by 4:30 p.m., February

10, 1981; Written Comments by February

13, 1881.

ADDRESSES: Conference: Room GE-086,

Forrestal Building, 1000 Independence

Avenue, S.W., Washington, D.C.;

Comments should be directed to Office

of Public Hearings Management,

Economic Regulatory Administration,

Room B-210, Box XX, 2000 M Street,

N.W., Washington, D.C. 20461. All

requests to speak should be by

telephone to Dorothy Hamid, Office of

Public Hearings Management, at (202)

653-3988 or 653-3971.

FOR FURTHER INFORMATION CONTACT:

Jack Vandenberg (Office of Public
Information), Economic Regulatory
Administration, Room B-110, 2000 M
Street, N.W., Washington, D.C. 20461,
(202) 6534055,

Cynthia Ford (Public Hearings),
Economic Regulatory Administration,
Room B-210, 2000 M Street, NW.,
Washington, D.C. 20461, (202) 653~
3971.

SUPPLEMENTARY INFORMATION: ERA is

convening this conference pursuant to 10

CFR 205171 and paragraph 26 of DOE

Delegation Order No. 0204-4. The

Delegation Order authorizes the

Administrator of ERA to conduct

conferences, hearings or public hearings

with respect to the functions delegated
thereby. The presiding ERA official will
be authorized to conduct the conference
in a fashion that will; in his or her
judgment, facilitate the orderly
presentation of interested parties’ oral
statements. All interested persons are
requested to present views as to the
issue or issues involved, which may be
subject to time limitations if so specified
by the presiding ERA official.

This conference will be open to the
public. Any person who wishes to make
an oral statement at the conference must
give notice thereof in the manner
specified in the “Addresses’ section of

— this nolice by February 9, 1981, This
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notice should identify a person (with
address and telephone number) to
accept ERA acknowledgement of the
request 1o speak. ERA reserves the right
to restrict the number of such persons to
be heard and to establish procedures
governing the presentation of such oral
slatements,

Any person who wishes to file written
comments with ERA will be permitted to
do so, either before or after the
conference. However, all comments
must be sent to the Office of Public
Hearings Management at the above
address before February 13, 1881. Any
information or data considered
confidential by the person furnishing it
must be identified on a second copy
thereof. All comments (with confidential
material excluded) received by ERA will
be available for public inspection in the
Freedom of Information Public Reading
Room, Room 1E-180, Forrestal Building,
1000 Independence Ave., SW.,
Washington, D.C.. between the hours of
8:00 a.m. and 4:30 p.m., Monday through
Friday, except holidays, and at the
Office of Public Information, Economic
Regulatory Administration, Room B-110,
2000 M Street, N.W., Washington, D.C.

A transcript of the conference will be
made, and it will be available for public
review and copying at the Freedom of
Information Public Reading Room and at
the Economic Regulatory
Administration’s Office of Public
Information at the above addresses
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday, except
holidays. Any person may purchase a
copy of the transcript from the reporter.

Issued at Washington, D.C. on February 3.
1981,

Barton R. House,

Acting Administrotor, Economic Regulotory
Administration.

PR Doc. 834458 Filed 2-5-81. 045 am]

BILLING CODE 6450-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 351
[Docket No, 8ON-0280]

Vaginal Contraceptive Drug Products
for Over-the-Counter Human Use;
Establishment of a Monograph;

Proposed Rulemaking
Correction

In FR Doc. 80-38360, published at page
82014, on Friday, December 12, 1980,
make the following corrections:

(1) On 82015, in the second
column, the twelth line from the bottom
“William H. Pearlman, M.D." should be
ctl:rrecled to read "William H. Pearlman,
Ph. D.".

(2) On page 82034, in the third column
in the first full paragraph, in the
sixteenth line “group (S group)” should
be corrected to read “group (Su group)".

(3) Also on page 82034, in the third
column, in the first paragraph, in the
twenty-fourth line “S; and S," should be
corrected to read 'S, and Sp".

(4) On page 82037, in the second
column, in the second full paragraph, in
the twenty-first line *105.85ug" should
be corrected to read “105.85u8".

(5) And on page 82047, in the first
column, in the first paragraph under
§ 351.10, in the fourth line,
“concentration which, meets” should be
corrected to read “concentration which,
as & minimum, meets".

BILLING CODE 1505-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue service

26 CFR Part 51
[LR-48-80]

Windfall Profit Tax; Correction

For a document correcting T.D. 7755, &
temporary regulation relating to windfall
profit tax administrative provisions
published at 46 FR 4873, January 19,
1981, see FR Doc. 81-4054 appearing in
the Rules and Regulations section of this
issue. The text of the temporary
regulation serves as the text of the
notice of proposed rulemaking (46 FR
4950, January 19, 1981) and comments
were requested.

BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Office of Pension and Welfare Benefit
Programs

29 CFR Part 2510

Definitions and Coverage Under the
Employee Retirement Income Security
Act of 1974; Proposed Regulation
Relating to Supplemental Payments;
Republication

Note.—This document originally appeared
in the Federal Register for Tuesday, january
27, 1981 (46 FR 8571). It is reprinted in this
issue in its entirety at the request of the
Department of Labor in order to correct
typographical errors.

AGENCY: Department of Labor.
ACTION: Notice of proposed rulemaking.

suMMARY: This document contains a
proposed regulation which provides
guidance on the scope of the term
“pension plan" under the Employee
Retirement Income Security Act of 1974
(the Act), as amended by the
Multiemployer Pension Plan
Amendments Act of 1880. The regulation
would enable employers to make certain
voluntary payments to former
employees under a welfare plan rather
than under a pension plan to help offset
the effects of inflation on pension
benefits,

DATES: Wrilten comments concerning
the proposed regulation must be
received by the Department of Labor
(the Department) on or before March 30,
1981. Except as otherwise indicated, the
regulation is proposed to be effective as
of September 26, 1980, which is the
applicable effective dale of the
Multiemployer Pension Plan
Amendments Act of 1980,

ADDRESS: Interested persons are invited
to submit written comments concerning
the proposal to: Pension and Welfare
Benefit Programs, Room C-4526, U.S
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C. 20216
Attention: Supplemental payment
regulation. All submissions will be
opened to public inspection at the Public
Documents Room, Pension and Welfare
Benefit Programs, U.S. Department of
Labor, Room N-4877, 200 Constitution
Ave., NW., Washington. D.C. 20216.
FOR FURTHER INFORMATION CONTACT:
Mr. R. F. Nuissl, Pension and Welfare
Benefit Programs, U.S. Department of
Labor, Washington, D.C., telephone (202]
523-8671. This is not a toll-free number.
SUPPLEMENTARY INFORMATION: The
Department proposes to amend Part
2510 of Chapter XXV of Title 29 of the
Code of Federal Regulations by adding 8
new paragraph (g) to § 2510.3-2. The
proposed regulation is discussed below

A. Need for the Regulation

The broad definition of the terms
“employee pension benefit plan" and
“pension plan” in section 3(2)(A) of the
Act encompasses any plan, fund or
program established by an employer
which provides retirement income [0
employees. In general, therefore.
payments by employers to supplemen!
the pension benefits of their retirees
{“supplemental payments") fall within
the definition of those terms. During the
present period of high inflation, many
retired persons living on fixed incomes
have been confronted with severe
financial problems. As noted by the
Senate Finance Committee and the
Senate Labor and Human Resources
Committee, many employers feel an
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obligation to help ease those problems
by supplementing the pension benefits
of retirees on a voluntary basis. See the
Joint Explanation of Senate Bill 1076 (the
Joint Explanation) by the Senate

Finance Committee and the Senate
Labor and Human Resources

Committee, Congressional Record, S
10130, July 29, 1880. However, employers
are sometimes not prepared to
supplement retirees’ pension benefits if
in doing so they must comply with all

the requirements of the Act which are
applicable to pension plans,

B. Multiemployer Pension Plan
Amendments Act of 1980

To assist employers in supplementing
the pension benefits of retirees, section
400 of the Multiemployer Pension Plan
Amendments Act of 1980 (the MPPAA,
Pub. L. 96-364) amended the Act by
adding section 3(2)(B), which, among
other things, authorizes the Secretary of
Labor to Issue regulations treating
supplemental payment arrangements as
welfare plans rather than pension plans
if a principal effect of the arrangements
is not to evade the standards or
purposes of the Act applicable to
pension plans, Section 3(2)(B)(ii) of the
Act specifically limits such treatment to
arrangements under which the pension
benefits of retirees and their
beneficiaries are supplemented to take
into account some portion or all of the
increases in the cost of living (as
determined by the Secretary of Labor)
since retirement. In response to this
clear expression of legislative concern,
the Department proposes to exercise its
authority under section 3(2)(B) of the
Act to prescribe the circumstances in
which employers may make voluntary
payments under a welfare plan to

supplement the pension benefits of
retirees,

C. Discussion of Conditions .

Supplemental payments which would
otherwise be considered to be made
under & pension plan would be made
under a welfare plan if they meet the
conditions of proposed regulation
§ 2510,3-2(g)(1). Those conditions are
designed to satisfy the statutory
fequirement that welfare plan treatment
not be available for a supplemental
payment arrangement if a principal
effect of the arrangement is to evade the
standards or purposes of the Act
spplicable to pension plans.

The legislative history of this
'equirement makes it clear that
Congress expected the Department to
“{“Plemenl its authority under section
3(2)(B) of the Act by issuing regulations
which consider the level of
Supplemental benefits when compared

to retirees’ tolal retirement benefits. See
the Joint Explanation. Congressional
Record, S 10130, July 29, 1880, The
Senate Committees specifically noted in
the Joint Explanation that they expected
the Department’s regulations to treat as
welfare plans arrangements where, for
example, an employer pays monthly
supplemental amounts to a retiree based
on a formula amounting to 3 percent,
multiplied by the retiree's monthly
pension benefit, multiplied by the
number of years that the retiree’s
pension benefit has been in pay status,
Under the formula contained in the
Department'’s proposal, a monthly
payment made under a supplemental
payment welfare benefit plan may not
exceed an amount equal to the payee's
monthly pension benefit multiplied by
the sum of specific percentages for each
year of retirement, provided that the
sum of these yearly percentages may not
exceed a percentage equal to the cost of
living increase since the participant's
retirement. These annual percentages
each equal the higher of 3 percent or one
third of the percentage increase in the
cost of living for that year. Accordingly,
a supplemental payment based in part
upon a factor of 3 percent for a
particular year may be made under a
welfare plan even though the cost of
living for that year increases by less
than 3 percen! or does not increase at
all. This formula is intended to lessen
the likelihood that too large a
percentage of a retiree’s retirement
income will consist of discretiona
payments which are nol afforded Ke
protections of a pension plan. Employers
are not precluded however, from
providing further pension benefit
adjustments under their pension plans.

D. Arrangements for Pre-Act Retirees

As presently in effect, regulation 29
CFR 2510.3-2(e) (40 FR 34526, August 15,
1975) describes certain kinds of
arrangements which the Department
does not regard as employee benefit
plans for purposes of Title I of the Act.
Specifically, that regulation applies to
arrangements providing for voluntary,
gratuitous payments by employers to
former employees who retired before
September 2, 1974. If proposed
regulation 29 CFR 2510.3-2(g) is adopted,
both it and regulation section 29 CFR
2510,3-2(e} will be avialable with
respect to arrangements for pre-Act
retirees.

E. Temporary Safe Harbor for
Arrangements Concerning Pre-1977
Retirees

The Department has taken the
position in several advisory opinions
that payments outside a pension plan

for persons who retired prior to the end
of 1976 (pre-1977 retirees) do not
constitute an employee benefit plan so
long as certain criteria are met. See also
News Release USDL 76-707 (April 26,
1976).

As a result of the enactment of section
409 of the MPPAA, the Department is
reexamining its positions with respect to
the status of supplemental retirement
income arrangements for pre-1977
retirees. The Department has
incorporated the substance of its prior
positions with respect to payments to
pre-1977 retirees which were not
described in 29 CFR 2510.3-2(e) into
proposed regulation section 29 CFR
2510.3-2(g)(2) as a temporary safe
harbor from coverage under Title I of the
Act for payments made before January
1, 1982 to pre-1977 retirees. The
Department contemplates that its
previous views on the status of those
payments will not apply after December
31, 1981.

F. Reporting and Disclosure

The Department recognizes that
certain reporting and disclosure
requirements of part 1 of Title I of the
Ac! may not necessarily be appropriate
to employee welfare benefit plans which
provide exclusively supplemental
payment benefits. Accordingly, the
Department has under consideration the
development of a regulation which
would provide an exemption from
certain reporting and disclosure
requirements for supplemental payment
plans maintained in accordance with the
provisions of proposed regulation 29
CFR 2510.3-2(g). The Department
expects to publish a notice of proposed
rulemaking in this regard in the near
future.

G. Classification

The Department has determined that
this proposed regulation is a
“significant” regulation with the
meaning of the Department’s Guidelines
for improving Government regulations
(44 FR 5570, January 26, 1978), issued to
implement Executive Order 12044 (44 FR
12661, March 24, 1978). Because the
Department has determined that this
regulation is nol "major" within the
meaning of the Guidelines, a regulatory
analysis, as described in Executive
Order 12044, is not required.

H. Economic Impact on Small Entities

The Regulatory Flexibility Act (the
RFA, Pub, L. 96-354, 5 U.S.C. 801-612)
requires that an agency prepare and
make available for public comment an
initial regulatory flexibility analysis
whenever it is required to publish a
general notice of proposed rulemaking
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for any proposed rule. The purpose of
the analysis is to describe the impact of
the proposed rule on “small entities,” as
defined in 5 U.S.C. 601(6). That
definition incorporates the terms “small
business” and "small organization,” as
defined in the RFA. However, in order to
avoid unnecessary analyses, the RFA
also provides that an analysis is not
required if the head of the

certifies that a proposed rule will not, if
adopted, have a significant economic
impact on a substantial number of small
entities. See 5 U.S.C. 605.

The term “small entity,” as applied to
“small businesses” and “small
organizations” is defined in the RFA to
mean, unless an agency establishes
otherwise, a business or not-for-profit
enterprise which is independently
owned and operated and which is not
dominant in its field. That definition will
apply to this certification, because the
Department has not yet established an
alternative definition and because the
Department believes that whatever
alternative definition it ultimately may
develop for purposes of administering
the Act (if it should choose to establish
an alternative definition) would not
affect the certification. The Department
further believes that it would not be in
the best interests of retirees generally to
delay this notice of proposed rulemaking
until a decision is made on whether to
establish an alternative definition in
accordance with the procedures set
forth in 5 U.S.C. 601.

Under the suthority granted in §
U.S.C, 605 and for the reasons set forth
below, it is hereby certified that the
proposed regulation contained in this
notice will not, if adopted, have a
significant economic impact on a
substantial number of small entities.
Therefore, no regulatory flexibility
analysis is required in connection with
the proposal.

The reasons for the certification are
as follows. Employers wanting to
supplement the pension benefits of
retirees in order to help offset the effects
of inflation may presently do so by
raising the benefit levels under the
pension plans which they sponsor. The
proposed regulation provides employers
of all sizes and types with an alternative
and voluntary way of supplementing
pension benefits. Specifically, if the
regulation is adopted, employers will
have the option of supplementing the
pension benefils of retirees under a
welfare plan. Presently there is no way
of supplementing pension benefits
outside of a pension plan for post-1976
retirees {with the limited exception of
unfunded arrangements for a select
group of management or highly

compensated employees). Furthermore,
it is the understanding of the
Department that very few small entities
have supplemental payment
arrangements currently in effect for pre-
18977 retirees. Because small entities will
be free not to choose this optional way
of supplementing the pension benefits of
retirees, the proposed regulation will not
impose any involuntary burden on them
and will further impose no expense upon
them unless they are in the extremely
limited group of small entities which
have adopted a supplemental payment
plan in accordance with News Release
USDL 76-707, in which case there may
be a marginal economic cost for those
few small entities.

1. Drafting Information

The principal author of this proposed
regulation is Mr. R. F, Nuiss! of the
Office of Fiduciary Standards, Pension
and Welfare Benefit Programs.
However, others in the Department
participated in developing the proposed
regulation, both on matters of substance
and style.

]. Statutory Authority

The regulstion is proposed udder
sections 3(2) and 505 of the Act (29
U.S.C. 1002(2) and 1135).

K. Proposed Regulation

For the reasons set out in the.
preamble, the Department proposes to
amend Part 2510 of Chapter XXV of
Title 29 of the Code of Federal .
Regulations by adding & new paragraph
(2) to § 2510.3-2 to read as follows:

§ 2510.3-2 Employee pension benefit plan.

(g) Supplemental payment plans—{1)
General rule. Generally, an arrangement
by which a payment is made by an
employer to supplement retirement
income is an employee pension benefit
plan. Under the authority granted in
section 3(2)(B) of the Act, effective
September 26, 1980 a supplemental
payment plan shall be treated as a
welfare plan rather than a pension plan
for purposes of Title I of the Act if all of
the following conditions are met.

(i} Payment is made out of the general
assets of the employer for the purpose of
supplementing the pension benefits of a
participant of his or her beneficiary.

(if) The employer is not obligated to
continue the arrangement or to make the
payment or similar payments for more
than twelve months at a time.

(iii) No payment is made under the
arrangement until a date two years or
more after the beginning of the first
month for which the pension benefit of

the participant or his or her beneficiary
was in pay status,

(iv) The amount payable under the
supplemental payment plan to a
participant or his or her beneficiary with
respect to a month does not exceed the
payee's supplemental payment factor
(“SPF” as defined in paragraph (g)(3)(i)
of this section) for that month, provided
however that monthly amounts may be
cumulated and paid in subsequent
months to the participant or his or her
beneficiary.

(2) Temporary safe harbor for
arrangements concerning pre-19;7
retirees, (i) Notwithstanding paragraph
(g){1) of this section, effective January 1.
1875 an arrangement by which a
payment is made prior to January 1, 1982
by an employer to supplement the
retirement income of & former employee
who separated from the service of the
employer prior to January 1, 1977 shall
be deemed not to have been made under
an employee benefit plan if all of the
following conditions are met:

(A) The employer is not obligated to
make the payment or similar payments
for more twelve months at a time.

{B) The payment is made out of the
general assets of the employer.

(C) The former employee is notified in
writing at least once each year in which
such a payment is made that the
payments are not obligatory on the part
of the employer and are not part of an
employee benefit plan subject to the
protections of the Acl.

(ii) A person who receives a paymen!
on account of his or her relationship to
former employee who retired prior to
January 1, 1977 is considered to be a
former employee for purposes of this
paragraph (g)(2). ‘

(3) Definitions. For purposes of this
paragraph (g}—

(i) The term “supplemental payment
factor” ("SPF') means, as to any
particular month, an amount which is
derived by multiplying (A) the amount of
participant or beneficiary’s pension
benefit amount (as defined in paragraph
(g)(3)(H) of this section) for that month.
by (B) the sum of the index level
percentages (as defined in paragraph
(g)(3)(iii) of this section) for each
calendar year or part thereof with
respect to which the participant and his
or her beneficiary have received pension
benefits, provided however that this
sum may nol exceed the maximum cost
of living increase (as defined in
paragraph (g)(3)(iv) of this section) for
that month.

(i) The term “pension benefit
amount” (“PBA") means, as to any

cular month, the amount of pension
nefits payable in the form of an
annuity to a participant or his or her
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beneficiary for that month under all
pension plans sponsored by an
employer.

(i{i} The term “index level percentage"
("ILP"") means: 3% for years before 1880;
4% for the year 1980; and. for years after
1980, a percentage equal to the higher of
3% or the following fraction (rounded off
to the nearest full percentage}):

3 CPIUl

where CPIU; = the average CPIU for the
immediately preceding calendar year,
and CPIU, = the average CPIU for the
year before that. The term “CPIU" is
defined in paragraph (g)(3)(v) of this
section.

(iv) The term "maximum cost of living
increase" means, as to any month, a
percentage equal to the following
(rounded off to the nearest full
percentage):

CPIU ~

2 CPIUr

CPIU 5

where CPIU; = the average CPIU for the
immediately preceding calendar year,
and CPIU, = the average CPIU for the
calendar year in which the participant
retired.

(v) The term “CPIU" means the U.S.
City Average All Items Consumer Price
Index for All Urban Consumers,
published by the U.S, Department of
Lubor, Bureau of Labor Statistics. Data
concerning the average CPI-U for a
particular year can be obtained by
asking the U.S. Department of Labor,
Bureau of Labor Statistics, Division of
Consumer Prices and Price Indexes,
Washington, D.C. 20212.

(4) Examples. The following examples
illustrate how this paragraph (g) works.
Assume that the SPF for each month in
these examples is computed on the basis
of a percentage which is less than the
:"X:;\umi tio" &f living increase for that

onth, within the meaning of paragraph
(2)(3)(iv) of this section. B

Example (1). E, an employer, decides to
make a payment to R for September 1082

. under a supplemental payment welfare

benefit plan. R has been receiving monthly
benefits of $500 in the form of an annuity
under E's defined benefit pension plan since
retirement from E on July 1, 1977. In addition,
throughout 1882 R receives monthly benefits
of $300 paid by the Social Security
Administration. The average CPIU for
1977 = 1B1.5. The average CPIU for
1979 = 217.4. Assume for the purpose of this
example that the average CPIU for
1980 = 250.0 and that the average CPIU for
1981 = 272.0. R's SPF for September
1962 = $105, computed as follows:

(1) PBA for September 1962 = $500.

(2) ILP for 1981 =

250.0 - 217.4 =
3(217.4)

0499 = 5% (rounded off).
(3) ILP for 1982 =

272.0) = 250.0 =
3(250.0)

0293 = 3% (rounded off).

(4) SPF = PBA x [sum of ILP's for the years
1977 through 1982] =$500 x [3% + 3% +
1203% 4+ 4% 4 5%+ 3%) =105. If E's
supplemental payment to R with respect to
September 1082 does not exceed $105 and if
the other conditions of paragraph (g)(1) of
this section are met. the payment will be
treated as made under a welfare plan rather
than under a pension plan.

Example (2). Assume the same facts os
those in Example (1), excep! that E, having
not made any previous payments to R under
its supplemental payment plan, decides to
make a lump sum supplemental payment to R
with respect to all months of R's retirement
from July 1, 1977 through September 30, 1962,
Tho maximum aggregate amount of the lump
sum supplemental payment E may make to R
with respect to this period is $3795, computed
as follows:

(1) PBA for each month between July 1.
1977 and September 30, 1962 = $500.

(2) Maximum fdr six months of 1977 =SPF
for each month in 1977 x number of months R
received pengion benefits in
1977 =8§15 X 6=890, where SPF for each
month in 1977 = PBA X ILP for
1977 = 8500 X 3% = §15.

{3) Maximum for 1978 =SPF for vach month
in 1978 X number of months R received
pension benefits in 1978 =830 X 12=$360,
where SPF for each month in
1978= PBA x [sum of ILP's for 1877 and
1978] = 5500 X [3% + 3% ]$30.

(4) Maximum for 1979 =SPF for each month
in 1978 X number of months R received
peasion benefits in 1979 =845 12=8540,
where SPF for each month in
1979 =PBA x [sum of ILF"s for the years 1977
through 1878 =$500 X [3% + 3% + %] =$45.

(5) Maximum for 1980 =SPF for each month
in 1980 X number of months R receives
pension benefits in 1980 =$65 X 12= 8780,
where SPF for each month in
1980 = PBA X [sum of ILP's for the years 1877
through 1880] = $500 X [3% 4 5% +
1205% + 4%] = $85.

(6) Maximum for 1881 = SPF for each month
in 1981 X number of months R received
pension benefits in 1081 = $90 % 12=510680,
where SPF for each month in
1081 =PBA X [sum of ILP's for the years 1977
through 1981] = 8500 x [3% 4-3% +
1203% + 4% 4 5%] =890,

{7) Maximum for nine months of 1982 =8§PF
for sach month in 1982 X number of months R
received pension benefits in
1982 = $105 x 9 =8045, where SPF for each
month in 1982 =PBA-X [sum of ILP's for the
years 1877 through 1982] = $500 x [3% + 3% +
1203% + 4% + 5% 4 3%) = 105.

(8) Sum of maximum amounts for the
period from July 1, 1977 through September
30, 1982 =$3795. A lump sum supplemental
payment to R with respect to the period from
July 1. 1977 through September 30, 1982 which
does not exceed $3795 may be made under a
welfure plan rather than under a pension
plan if the other conditions of paragraph
(8)(1) of this section are met. If E makes this
payment, any further supplemental payment
to R with respect o any month between july
1, 1977 and September 30, 1982 would be
made under a pension plan,

Example [3). Assume the same facts as
those in Example (1). In September 1982, after
receiving the supplemental payment of $105,
R dies. R's beneficiary, B, immediately begins
receiving monthly benefits of $300 in the form
of an annuity under E's defined benefit
pension plan. E decides to make a payment 1o
B with respect to January 1983 under its
supplemental payment plan. Assume for the
purpose of this example that the average
CPIU for 1881 =272.0 and that the average
CPIU for 1882 =303.0. Assume also thal the
ILP for 1961 =5% and that the ILP for
1982 « 3%, B’s SPF for January 1983 =875,
computed as follows:

{1) PBA for January 1963 =$300,

(2) ILP for 1983 =

303.0 - 272.0 =
3(272.0)

L0379 = 4% (rounded off).

(3) SPF = PBA X [sum of ILP's for the
years 1977 through 1983 = 300 X [3% +3%
+3% +4% +5% + 3% +4%| = 8§75, If E's
supplemental puyment to B with respect to
January 1883 does not exceed $75 and If the
other conditions of paragraph (g)(1) of this
section are met, the payment will be treated
as made under a welfare plan rather than
under a pension plan.
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Example (4). The written instrument
governing a supplemental payment welfare
benefits plan established by F, an employer,
provides for payments which are consistent
with paragraph (g) of this section. The board
of directors of F adopts a resolution
authorizing F to make equal monthly
payments under that pian for an indefinite
period beginning on September 1, 1982, Under
the resolution, the payments may continue at
the discretion of F's management until the
board passes another resolution terminating
its prior authorization. Assume that the
resolution does not obligate F to make any
payments at all. F's management decides to
make equal monthly supplemental payments
for twelve months beginning on September 1,
1682, S, whose pension under F's defined
benefit pension plan has been in pay status
since retirement from F in January 1978,
receives $800 in monthly pension benefits in
the form of a level straight life annuity under
that plan. Assume that the ILP for 1961 = §%
and that the ILP for 1882 = 3%. S's SPF for
September 1982 = $108, computed as follows:

(1) PBA for each month during the twelve
month period beginning on September 1, 1982
= $600.

(2) SPF = PBA X [sum of ILP’s for the
years 1978 through 1982] = $600 X [3% +3%
+4% 4-5% 4 3%] = $108. Beginning on
September 1, 1982, F may make twelve equal
monthly payments of $108 under its
supplemental payment welfare benefit plan
without exceeding S's SPF for any month in
that period. Note that in this example:

1. The amount of a supplemental payment
to S with respect to a particular month during
the period may not necessarily be as high as
the maximum amount which F could pay to 8
for that month and still be within paragraph
(g)(1) of this section.

2. Rather than making & $108 payment
during each month, F could have postponed
some or all of those monthly payments and
paid the postponed amounts at a later time.

Example (5). Assume the same facts as
those in Example (4), except that after
making five monthly supplemental payments
of $108 each 1o S and otherwise satisfying the
conditions of paragraph (g){1) of this section,
F. in accordance with the terms of its board's
resolution, decides not to make any further
supplemental payments to S. Because F's
supplemental payments to S are not part of a
pension plan, F is not required under the Act
to continue to make any supplemental
payments to S.

Example (6). G, an employer, decides to
make a payment to T with respect to January
19882 under a supplemental payment welfare
benefit plan. The pension plan sponsored by
G is a defined contribution plan which
provides an annuity option at retirement. T,
who retired from G on October 1, 1977, had
an sggregate balance of $50,000 as of that
date in an individual account maintained on
T's behalf under G's pension plan. T elects to
take the lump sum rather than the annuity
option. Because T does not receive annuity
benefits under G's pension plan, T's PBA and
SPF for January 1982 are zero.

Signed at Washington, D.C, this 16th day of
January, 1981,

lIan D. Lanoff,

Administrator, Pension and Welfare Benefit
Programs, Labor-Manaogement Services
Administration, U.S. Department of Labor.

[FR Doc. m1-2577 Filed 1-21-81; 855 am]
BILLING CODE 4510-29-M

—_—
POSTAL SERVICE
39 CFR Part 10

International Express Mail Rates

AGENCY: Postal Service,

ACTION: Proposed international express
mail rates.

SUMMARY: Pursuant to its authority
under 39 U.S.C. 407, the Postal Service
proposes to revise and generally
increase all International Express Mail
rates as indicated in the tables below.
The Postal Service also proposes to
implement a new On Demand
International Express Mail service with
France at rates included in the tables
below. The proposed rates and On
Demand service with France are
scheduled to become effective on March
15, 1981.

DATE: Comments must be received on or
before March 1, 1981.

ADDRESS: Written comments should be
directed to the General Manager, Rate
Resources Division, Office of Rates,
Rates and Classification Department,
U.S. Postal Service, Washington, DC
20260. Copies of all written comments
will be available for public inspection
and photocopying between 9 a.m. and 4
p.m. Monday through Friday in Room
8626, 475 L'Enfant Plaza West, SW,
Washington, DC 20260.

FOR FURTHER INFORMATION CONTACT:
Martin R. Anker (202) 245-4418.
SUPPLEMENTARY INFORMATION: Although
39 U.S.C. 407 does no! require advance
notice and opportunity for submission of
comments and the Postal Service is
exempted by 39 U.S.C. 410(a) from the
advance notice requirement of the
Administrative Procedure Act regarding
proposed rulemaking (5 U.S.C. 553), the
Postal Service invites interested persons
to submit written data, views or
arguments concerning the proposed
rates of postage for International
Express Mail set out in the following
tables (designated Tables 1 through 17
for inclusion as separate country entries
in the International Mail Manual,
incorporated by reference, 39 CFR 10.1).

(39 U.S.C. 401, 407)
In consideration of the foregoing, the
Postal Service proposes to revise Tables

1 through 17 of the International Mail
Manual to read as follows:

W. Allen Sanders,

Associate General Counsel, Office of General
Law and Adminstration.

Paul J. Kemp,

Alternate Liaison Officer for the U.S. Postal
Service.

Table 1.—Argentina International Express Mal
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Table 2.—~Austraka International Express Mail

Table 3.—Beigium International Express Mail

Tabile 4.—8ermuda International Express

- Mail—Continued
Up 1o and inchuding— Rate Up 1o and including— Aato
10 and Inchuding - Rate
Custom Designed Service' * Custom Designed Service'* -
Pounds N — — o 61.10
| n.m 2 6240
: y e 6370
2 2 31.70 41 8400
3 3 3540
W 66,50
P - 3010 n 67.60
5 S = - 4280 o
5 8 46.50
7 7 $0.20
# e 5390
Poundx:
?o i e S $10.00
1" ; 2. 19.30
12 3 20.60
13 4 2.9
" 5 2320
15 2450
18. 2580
17 27.10
. 2840
19. 2970
2 21.00
21 3230
22. e
2. 34.50
24 36.20
o 37.50
2 3580
27 4010
o 41.40
29 42.70
0 44.00
n 4530
2 4660
» 4700
: 4020
$0.50
e 5150
Poundx 53.10
: 21,00 54.40
. o 5570
3 30,00 57.00
4 - 3450 32 5830
5 A 3900 1 5260
s 4350
= a0 X ‘Ratos in this tablo aco appiicablo % each plece of
- 5250 | Table 4.—8ermuda International Express Mall | ¥ & Custom Designod Express Mail shpped undar &
= :Zz Sarce Agrest for tonder by the customor M &
" 68.00 Up 10 and inchuing— Rate Pckup & avadablo under & Sorvice Agreement for an
s oo Custom Designed Service o number ud “Mp‘-:’nw Oonmm mmias
2 plecen . ?
" s — — =% %: b Exp Mol pcked up togethar under tho same Sorvice
15 - 8400 |g Agreement incurs only one pickiap charge
5. 85.50 1
7 e & 2. Mail
2 9750 5
i 102.00
20 106,50 ; Rate
2 = - o v = 111.00 6
a —e 116,50 7
2 120,00 s
i 12450
25 — 12900
% 13350
[ = 138.00
2 p— — V250
2 R s Y0 20
% — 15150
< — 156.00
o — 180 50
N e 16500

ntornational Custom Mad shpped undor a
"o Ayeoment for tender by the customar 8t a
M(.atoopoum
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Table 5.—8raxzl International Express Mall— Table 6.—Canada International Express Table 7.—Peopie’s Republic of China
Continued Mail—Continued International Express Mai—Continued
Up 10 and including— Rate Up 10 and including— Rase Up 10 and inchuding—
19 110.00 43 8080 24
20 s 11450 24 8190 N >’
21 119.00 2. sl
2 o 123.50 On Demand Service * 27
- fer Aaz e Thul — et RS, ¢ (. ] 8.
24 13250 Pourds: 29 i~
26
27
28
29
30
n
a2
S I
34

|
|

248
0
1

Table 6.—Canada Intermational Express Mail

Up 1o and including— Rato
Custom Deasigned Service ' *
Pounds:
1 $26.00
2 27.30
3 w0
4 20
5 3120
L 250
7 3380
] 35,0
9 36 40
10 3770
1" 39.00
12 40.30
13 4160
14 4290
15 4420
16 4550
17 4680
) 4 A WRESWISEay A .
10 46.40
20— - 5070
2 5200

|
i

!
:
!

SLEBECUERRBAIRRBURRNERN
z
g

37. 64.80
b - 66.10
| | S 67.40
40 83,70
41 .00
42 71.30
4 7260
4 7350

N e
g
{11

\

-SSP Rw

-
~
!

w. avellable under & Sarvice Agreoment for en
. olop, regardass of
and intornatonsd

up 1ogether under the same Sorvice

Agr #ncurs only one pickup change
Table 8.—France International Express Mail

Up 10 and including—




Federal Register / Vol. 48, No. 25 / Friday, February 6, 1981 / Proposed Rules

11299

Table 8.—France International Express Mail— Table 8.—Federal Republic of Germany Table 10.—Hong Kong mmwewm
Continued International Express Mail—Continued
Up 10 and inchuding— Rato Up 10 and inchuding— Rate Rate

27.90 . 11990
b T 5’3 s g | 12380
b M e e e B e N e e ) K] 1] 11400 . 12730
3. 13900 2 116,50 131.00
52 14270 n 11980 - . 13470
0 e iatiih stnens et MO0 33 — . 136.40

119.90
2. 12280
e =l TESw SYRSF  SDE . 12730
St 131.00
2 13470
33 T . 13840

' Rates in this table are spplicable to each picce of
intermatianal Custom Designed E Mail shipped under
A Servico Agreement ldu‘ !u tendet by the cestomer
a! a deslgnated Post

' Pickap ix avaslable under & Service Agreement for u.;

alded charge of $5.00 for euch pickup stop,

Table 9.—Fadearal Republic of Germany

International Express Mail

Up 10 and includiog— Rate

Custom Designed Service *

Poundy:

14 $27.00
3 2990
I 3280
" 3570
5 38.60
L au%
7 44.40
| — 47.30
| J— 50.20
10. £3.10
L) 56.00
1. £8.90
13.. 61.80
W = 64.70
18. 67.60
e 70.50
L LO 7340
8 76.30
0., 79.20
.. 8210
& 85.00
2. 07.90
a. 90.80
2. 93.70
L — 96.60
8.0 99.50

' Rates in this table ure u
Internaticnal Custoso

licable 10 sach plece of
prvuMAllohlw«lundu
tender by the cuslomer

I’Cduplonn\hbh-ndna&wﬂuwlwu
Md“luud'gmkup-ummdlmd
the number of ploces picked up.
K\pteu)hﬂp‘d.dw!op'hummumm
Agreement incury only ose pickup charge.

Table 10,—Hong Kong International Ewmsa
Mail

Up 1o and Inchuding— RAata

Custom Designed Service ' *

I

BRUSUNNINEEN
2
3

oof

N LL
-

|
H

28
i
]

‘Rates o this table ary spplicable 1o each place of
lnternational Custom Dm.md Express Mail shipped under
u Service Agreemont providing for tender by the cusiomer
at & designaied Post Office

'Hck:g‘n .:'.u.u. l?rd" a Suru ont for u

$5.00 each pickup -!op mndcu
the lumbcr":l pleces plcked up lz
Express Mail mdsad up together under xhc samo Smrtu
Agreement (ncurs only ane pickup charge.

Table 11.—Japan International Express Mail
Up 10 and inchuding—
Custom Designed Service '*

Rate

i

COVON ™ W -

r
|

'Rates in this table are spplicable to wach plece of
International Custom Designed reas Mall shipped ander

for tender Somer
n-mwmu&?‘mm“ ) e Lonkoy

i avatlebie ander & Service Agreement for an
Mgamol&mlwudneuupnlop rogardless of
the number of pieces picked up and Inlemational
Express Mmlmupwwuwmm
Agroement wcuts only one pickup change.

Table 12,.—RAepublic of Korea International
Express Mad

Up 10 and including—

Custom Designed Sorvice ' *

NN LN -
b3
3
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Table 12.—Republic of Korea International

Table 13.—Netherfands International Express
Mai—Continued

Table 14.—Singapore International Express
Mai—Continued

Up 10 and including -

Up 10 and inCludng—

L EETT LT

:
|
|
|

c
!
1

BROEIBYREY

' Rates 0 hs hbb a6 apohcable 10 each ,...
\ wl Cystorn Designed Express Madl shppoed

"Rates In ths table we

Table 13.—~Neotherlands international Express
Mad

Up 10 and mchudng— Raw

4

ummamwum
mod of $560 for sach pohup Glop, regarciess of

Service PIOVERNY 10r tander by e mu--r-.~ )

dcox:.l Post Office,
w-numm.&mw-n-..»
added charge of $S60 for each pchup $20p, regardess o
the numbar of pleces poked up. Dommstic and Intorrs J
Ewudpaodwlootwmlm,d—n Servce

charge
e number of pleces packed up. O ond inter

Expross Mal pohod op togother under the same Sorvice
Agreemant nours only 0ng pciup chavge

Table 14.—Singapore international Express
Mail

Agr incurs only ona pickup charge
Table 15.—Swilreriand International Express
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Table 15.—Swilzeriand International Express

Table 16.— Tawan International Express
Mair—Continued Mail—Continued Express Mail—Continued

- Up 10 and ncluding— Rate Up 1o and including— Rat Up %o and including— Rate
~ e e e U Y o S o AR YL 12360 31 ol Jen 2 106.00
2 NPt eccdia LIS 0 127.30 WoamiEsi= e e tits A O0
- ks 116.00 31 st 131.00 - TR T SN v S e D Y
20 123 60 2 | — Y3470 —
x i 12730 (- e I — 138 40 ‘Aales in this table are appiicalde 16 esch piece of
ES e tretts et et tets et AP ILD) gned Expross Mad shipped undor &
b o JRESEEEE L BRI Y ) 'Rates n s table wo 10 sach pece of  Service provicing for fender by the cusiomer af &
s ey 13840 | intomationa) Custom Designed Mail shpped under a A Post Othce

?.

‘Rates 0 thes tablo are apphcable 10 each pece of
riometonal Custom Designed Expross Mall shpped under a
Sorvioo Agrooment prowvang for tondor by the customer ol &
desgnated Fost Otice.

AU 6 avislaDio under & Sorvice Agroesment for an

sod charge of $560 for each S0, rogar of
Po mambor Of paoces pioked uwo and Intacnational
Express Mol pokod up logether under the same Servico
Agroamont incurs ooly 000 pokup Chage.

Table 16.—Taiwan International Express Mail

Up © and intluding

Custom Designed Service'*

Pousds

n B N
ok = 3N

BuB:

LD LS 0 09
SRN=ES

Service Agreement for an  the number of peces picked up. Domestic and Intemationpl
added charge of 8580 -mpwmo.wu Mwmwmmwmw
the number of pleces picked up. angd ntor AQr NCWS only 0N pekup change
Expross Mol pcked up togother under the same Service
Ay ! Incurs only ane pEkup chavpe. [FR Doc. #1-4368 Filed 2-3-81; 45 xim

Table 17.—United Kingdom International AR COOR. TR
Express Mail
Up 10 and including— faw 39 CFR Part 111
Custom Designed Service'* Indemnity Claims
Pounds AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This is a proposal to amend
part 149 of the Domestic Mail Manual,
which contains regulations governing
indemnity claims for insured, COD,
registered, and Express Mail. Most of
the changes are not substantive but
represent a thorough restructuring of
part 149 to make it easier lo read and
understand. The substantive changes,
which are detailed below, are proposed
to make claims adjudication more
equitable, to clarify liability on certain
items, and to establish requirements for
proof of loss.

DATES: Comments must be received on
or before March 6, 1981,

ADDRESS: Written comments should be
addressed to the General Manager,
Special Services Division, Rates and
Classification Department, United
States Postal Service, Washington, D.C,
20260, Copies of all written comments
will be available for public inspection
and photocopying between 9 a.m. and 4
p.m. Monday through Friday in Room
8316, 475 L'Enfant Plaza West, SW,
Washington, D.C. 20260.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Belford, [202) 245-4529.
SUPPLEMENTARY INFORMATION: Part 149
of the Domestic Mail Manual is
published below in its entirety, Most of
the changes are not substantive, but are
primarily editorial and corrective.

We have added certain regulations,
however, consisting of internal
operating instructions which were not
transferred from Chapter 1 of the Postal
Service Manual at the time the Domestic
Mail Manual was established. See 44 FR
39742 (July 6, 1979). For reasons of
adminisirative convenience, we have
decided to return these instructions to
the Domestic Mail Manual. In this
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revision, they are designated as 149.313,
149.32 through 149.4, and 149.6.

A specific description of the
substantive changes follows:

Proposed 149.221 adds time limits for
filing follow-up claims (duplicates,
inquirfes, ect.) and for filing appeals
from claim deeisions. At present there
are no time limits for taking these
actions. The lack of time limits conflicts
with the postal policy of retaining
delivery records for no more than two
years. Where a long period of time
elapses from the filing of the original
claim (which must be filed within one
year), the Postal Service may no longer
have the original evidence of delivery
and thus may be unable to review fully
the follow-up claim or the appeal from a
decision.

Proposed 149.251k specifically limits
Postal Service liability for lost or
damaged photographic film or negatives.
For a number of years it has been Postal
Service policy to pay only for the cost of
lost or damaged film or negatives, but
this policy has not been spelled out in
the regulations. This new provision is
intended to put customers on notice of
this policy.

Proposed 149.252b would disqualify
duplicate claims, inquiries or appeals
that are filed after expiration of
prescribed time limits.

In the following situations, the Postal
Service proposes not to pay indemnity:

1. Where an article is so fragile as to
prevent its safe carriage in the mails,
regardless of packaging—proposed
149.2520. In this situation, the Postal
Service would permit such a fragile item
to be mailed if a mailer wishes to do so,
but no insurance on the item would be
offered.

2. For time lost in replacing
documents—proposed 149.252p.,

3. Where the claimant does not submit
to the Postal Service for inspection the
damaged article, the mailing container
and the packaging—proposed 149.252q.
Occasionally, claimants present a
damaged article without the container
and packaging and request payment. In
such cases, the Postal Service has no
way of making sure that the item
presented was actually sent through the
mail.

4. Where articles have been
transported by other carriers or by
private conveyance—proposed 149.252r,
In such cases, it is difficult, if not
impossible, to determine who is
responsible for the damage—the Postal
Service, the common carrier, or the
owner of the private conveyance.

5. Where damage is caused by shock,
transportation environment, or x-ray,
and there is no evidence of damage to

mailing container—proposed 140.252s.

6. Where container and packaging are
not submitted to the Postal Service for
inspection on partial or complete loss of
contents claims—proposed 149.252t.
Without the container and packaging the
Postal Service is unable to determine
whether loss is attributable to the Postal
Service.

Proposed 149.312 would require a
mailer to show proof of loss before the
Postal Service will accept a claim of
loss. Proof of loss could be shown by
securing a signed form or a letter from
the addressee indicating the article was
not received, or by receiving a response
from the post office of the addressee
thal no delivery record is on file.

The Postal Service proposes to add
the proof of loss requirement to
discourage those who file indemnity
claims simply to obtain a free record of
delivery or to maintain their accounting
records. Filing invalid claims for these
reasons results in significant expense to
the Postal Service and edds
unreasonably to the cost burden of the
insured mail system.

Although exempt from the
requirements of the Administrative
Procedure Act (5 U.S.C. 553 (b). (c))
regarding proposed rulemaking by 39
U.S.C. 410(a), the Postal Service invites
public comment on the substantive
changes described above, which are
included in their respective places in the
revised part 149 of the Domestic Mail
Manual, a document that is incorporated
by reference in the Federal Register, See
38 CFR 111.1.

In consideration of the foregoing, the
Postal Service proposes to revise part
149 of the Domestic Mail Manual to read
as follows:

Part 149—Indemnity Claims

148.1 Special Services With
Indemnity Provisions Indemnity Claims
may be filed for insured, COD,
registered, or Express Mail, (See
Publication 42, Infernational Mail, for
international insured and registered
mail indemnity claims. See 149.511 for
Express Mail provisions.)

149.2 General Instructions for Filing
Claflms on Insured, COD, and Registered
Mai

.21 Who May File

A claim for complete loss (wrapper
and contents) may only be filed by the
mailer. A claim for complete loss of
contents, partial loss, or damage may be
filed by the mailer or addressee.

.22 When to File

221 General

Indemnity claims must be filed within
one year from the date the article was
mailed. Follow-up claims {duplicates,
inquiries, etc.) must be filed no sooner
than 45 days, nor later than six months

from the date the original claim was
filed. All appeals concerning Postal
Service claim decisions must be filed
within three months of the date of the
original decision on the claim.

222 Loss Clajms

a. Insured and COD

The mailer may not file a claim until
30 days after the date of malling for
COD articles. Exceptions: Claims for
loss must not be submitted until 45 days
after the date of mailing for parcels sent
by First-Class (including priority), SAM
or PAL mail, and until 75 days alter the
date of mailing for parcels sent by
surface ocean transportation between:

(1) The contiguous 48 states and any
State, territory, or possession of the
United States located outside the
contiguous 48 states (including any
location or unit having an APO or FPO
designation as part of the address).

(2) Any State, territory or possession
of the United States located outside the
contiguous 48 states and any other state,
territory or possession of the United
States located outside the contiguous 48
states (including any location or unit
having an APO or FPO designation as
part of the address).

b. Registered

The customer may not file a claim
involving loss until 15 days after the
date of mailing in the case of domestic
mail, or articles addressed to or mailed
from an APO or FPO.

223 Complete or Partial Loss of
Contents, Damage or Rifling Claims

Claims for complete or partial loss of
contents, damage, or aileged rifling mus!
be filed immediately.

.23 Copies of Delivery Records

Customers may obtain copies of
delivery records on numbered insured
COD, registered, and Express Mail
shipments by sending a request to the
post office of address, The request mus!
include all mailing information such as
article number, date mailed, names and
addresses of mailer and addressee, and
tyhpe of mailing (insured, COD, etc.)
The fee'is $2.10 for each copy of the
delivery record requested and must be
sent with the request.

.24 Required Information

.241 Evidence of Insurance, COD. of
Registration

The customer must submit evidence
that the article was an insured, COD or
registered mailing. Acceptable evidence
includes either:

a. The original mail receipt issued at
the time of mailing. Reproduced copies
are not acceptable;

b. The wrapper, which must have the
names and addresses of both the mailer
and addressee and the appropriate mail
endorsement indicating Postal Service
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handling as insured, COD, or registered
mail.

Note.~Indemnity may be limited to $50 for
insured; $10 for COD mail and $100 for
registered mall if the wrapper is submitted as
evidence,

242 Evidence of Value

The customer must submit evidence of
value for all claims. All statements must
be dated and signed by the maker.
Acceptable evidence includes:

a. Sales receipt

b, Invoice

c. Statement of value from & reputable
dealer.

d. Catalog value of a similar article,

e, Statement describigg the article lost
of damaged, including where purchased,
date, amount, and whether the article
was new or used. If handmade, the price
of material used and labor must be
stated. The items must be described in
sufficient detail for the Postal Data
Center (PDC) to determine that the value
claimed is accurate,

[. Paid repair bills, estimates of repair
costs, or appraisals may be used instead
of estimates of value in the case of
claims for partial damage, When there is
a possibility that the cost of repair
exceeds actual value, other evidence of
value may be required.

% Statement of cost for duplication
and premium for surety bond when the
claim is for loss of securities or
certificates of stock.

25 Payable and Nonpayable Claims

251 Payable Claims. Subject to
149.252, insurance for loss or damage to
registered, insured, or COD mail within
the amount covered by the fee paid is
payable for:

. Actual value of lost articles.
Depreciation is deducted for used items.

b. Cost of repairing a damaged article
or replacing a totally damaged article,
not exceeding actual value of the article,

. Remitlance due on a COD parcel for
which not remittance has been received
by the mailer,

d. Death of bees or baby poultry due
‘o physical damage to the package or
delay for which the Postal Service is
fesponsible. In the absence of definite
evidence showing responsibility for
c!c-uth of bees or baby poultry, the Postal
Service will be presumed to be at fault if
10 percent or more are dead on delivery,
énd indemnity will be paid for all dead
bees or poultry; otherwise the Postal
Service will not be presumed to be at
fault (see 149.2521 and m and 124.293).

¢. Costs incurred in duplicating or
Obtaining documents, or their
costif they cannot be duplicated. These
Costs include:

(1) Cost of duplicating service.

(2} Notary fees.

(3) Bonding fees for replacement of
stock or bond certificates.

(4) Reasonable attorney’s fees, if
actually required to replace the lost or
damaged documents.

(5) Other direct and necessary
expenses or costs, as determined by the
Postal Service.

f. The extra cost of gift wrapping if the
gift wrapped article was enclosed in
another container for handling in the
mail.

8. Cost of outer container if specially
designed and constructed for goods sent.

h. The established fair market value of
stamps and coins having philatelic or
numismatic value, as determined by a
recognized dealer of stamps or coins.

i. Federal, state or city sales tax paid
on articles which are lost or totally
damaged.

j. Postage (not fee) paid for sending
damaged articles for repair. The Postal
Service must be used for this purpose.
Other reasonable transportation charges
may be included if postal service is not
available,

k. Photographic film and negatives
will be compensated for only at the cost
of the film stock. No indemnity will be
paid for the content of the film, nor for
the photographer’s time and expenses in
taking the photographs.

252 Nonpayable Claims. Payment
will not be made in excess of the actual
value of the article, or in excess of the

. maximum amount covered by the fee

paid. Indemnity will not be paid in the
following situations:

a. The article was not rightfully in the
mail. This includes parcels and COD
articles sent to addressees without their
consent for purposes of sale or on
approval.

b. The claim is filed more than one
year from the date the article was
mailed; the duplicate claim or inquiry is
not initiated within six months of the
original claim filing date; or the appeal
of the Poslal Service decision is not filed
within three months of the date of the
original decision.

¢. Evidence of insurance coverage has
not been presented.

d. The mailer failed to state at time of
mailing the full value of a registered
article (see 911.251).

e, Loss, Tifling, or damage occurred
after delivery by the Postal Service.

f. The claim is based on sentimental
loss rather than actual value,

8. The loss resulted from delay of the
mail.

h. The claim is for consequential loss
rather than for the article itseif.

i. The contents froze, melted, spoiled,
or deteriorated.

j. The parcel was packaged in such a
way that it could not have reached the

addressee in good condition in the
ordinary course of the mail.

k. The damage consisted of abrasion,
scarring, or scraping of suitcases,
handbags, and similar articles which
were not properly wrapped for
protection.

1. The death of baby poultry was due
to shipment to points where delivery
could not be made within 72 hours from
the time of hatch.

m. The death of honeybees and
harmless live animals was not the fault
of the Postal Service [see 124.293).

n. A failure on the part of the second
party (the addressee if the claim is filed
by the mailer, or the mailer if the claim
is filed by the addressee) to fully
cooperate in the completion of the claim.

0. The article is so fragile as to
prevent its safe carriage in the mails,
regardless of packaging.

p. Personal compensation for time
required to replace lost documents.

q. Damaged articles, mailing
container, and packaging were not
submitted to the Postal Service for
inspection.

r. The claim was submitted after the
article had been transported outside of
the mails by other carriers or by private
conveyance,

s. The damage was caused by shock,
transportation environment, or X-ray
and no evidence of damage to the
mailing container exists.

t. The container and packaging were
not submitted to the Postal Service for

. inspection on a partial or complete loss

of contents claim. _

.28 Replacement Shipments

If a replacement shipment has been
sent to a customer to replace the original
article(s) lost, Replacement Shipment
must be indicated on the claim and a
copy of the invoice evidencing the
replacement must be attached to the
claim form.

.27 Estimates, Appraisals, and
Depreciation

271 I necessary, the article may be
returned to the customer by the Postal
Service, so he may obtain an appraisal
or estimate, Postal Service personnel
must give and take receipts for damaged
articles (see 149.313), Important: The
condition of the article must be noted on
the receipt.

272 The Postal Service depreciates a
used article either lost or damaged
based on the life expectancy of the
article.

.28 Processing Claims

281 Post Offices, Classified Stations
and Branches. Post offices, classified
stations and branches will:

a. Accept and process registered,
insured, and COD claims upon the
presentation of the required information.
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b. Assist customers in the preparation
of claim form.

¢. Complete post office portion of the
claim,

d. Route completed forms in
accordance with the type of claim being
processed.

,282 St Louis PDC/Office of Mail
Classification. The St. Louis PDC (or the
Office of Mail Classification, USPS
Headquarters, at its discretion) will
adjudicate and pay or disallow all
claims.

.283 Appeals. Appeals are filed with
the Director of the St. Louig PDC, If the
Director of the PDC sustains the denial,
the appeal will be forwarded to the
Director, Office of Mail Classification,
USPS Headquarters, for final review and
adjudication (see 149.81).

149.3 Insured and COD Claims

31 How to File

311 Required Forms

A customer may file a claim at any
post office, classified branch, or station.
Fornt 3812, Request for Payment of
Domestic Postal Insurance, dated Nov.
1971 or later, must be used to request
payment for the loss or damage of
insured mail. A claim has not been filed
until @ completed Form 3812 has been
accepted by the Postal Service. The form
is a four-part snap-out set which
includes two copies of Form 1510-A,
Inquiry for the Loss or Rifling of Mail
Matter, and one copy of Form 3841, Post
Office Record of Claim. DO NOT
COMPLETE A SEPARATE FORM 1510
OR FORM 3841 FOR INSURED OR COD
CLAIMS.

312 Evidence of Loss or Damage

a. Complete Loss

All mailers filing claims for complete
loss of insured mail must provide proof
that a loss has actually occurred before
post offices will accept a claim for
indemnity. This proof may be supplied
by any one of the following methods:

(1) The mailer may oblain a claim
form, Form 3812, Request For Payment
of Domestic Postal Insurance, from any
post office. The mailer must then
complete the claim form and mail it to
the addressee. Postal Service personnel
will not mail the claim form for the
mailer, but assistance in completing the
form will be provided upon request. The
addressee must compete Items 15 and 19
on the claim form and return it to the
mailer. If the addressee has signed the
claim form and indicated the article was
not received, the mailer may then take
the claim form, along with the original
mailing receipt, to & post office and file
the claim,

{2) If the mailer is unable to obtain the
cooperation of the addressee in signing
Form 3812 for numbered insured articles
or if he prefers, the mailer may send a

check or money order for $2.10 to the
post office of address and request a
copy of the delivery record. Such
requests for delivery records must
contain the date the article was mailed,
the insurance number and the complete
name and address of the mailer and
addressee [see 140.23).

(3) If the mailer receives a notice from
the post office of address that a delivery
record is not on file, the mailer may take
this notice and onginal mailing receipt
to any pos! office and file a claim for
loss. Post offices accepting such claims
mus! attach a copy of the notice from
the addressee post office to the Form
3812 claim set and send them to the St.
Louis PDC for adjudication.

(4) If the mailer has written and
signed documentation (such as a letter)
from the addressee stating the
addressee did not receive the article, the
mailer may take this documentation to a
post office, along with the original
mailing receipt, and file a claim. The
Postal Service employee must attach
this documentation, or a copy of it, to
the claim form.

b. Complete or Partial Loss of
Contents

For compete or partial loss of contents
claims, the conlainer and packaging
must be presented to the Postal Service
for inspection when the claim is filed.
Exception: The claimant may submit a
Form 673, Report of Rifled Article, or a
Form 3760, Wrapper Found Without
Contents (which was received from the
Postal Service), to file a claim,

c. Damage Claims

For damage claims, the article with
the mailing container and packaging
must be presented to the Postal Service
for inspection at the time the claim is
filed.

313 How to Complete Form 3812

a. Customer Action

Type or print legibly with a ballpoint
pen (press hard). Fill out Items 1-19 and
the lower portion (marked “Postal
Insurance Claim Identification”) of the
form. If you need help, the accepting
postal employee will assist you. Items 1-
19 should be completed as follows:

Item 1. Check appropriate block
indicating reason for claim.

(1) Complete Loss—article not
delivered.

(2) Complete Loss of Contents—article
or wrapper delivered, a// contents
missing.

(3) Partial Loss—article delivered
some confents missing.

{4) Complete Damage—article
delivered, a/l contents damaged.

(5) Partial Damage—article delivered,
some conlents damaged.

(6) No COD Remittance—mailer did
not receive money order for article
mailed.

Item 2, Indicate type of mail and
insured or COD number, if appropriate
Item 3. Indicate special defivcry. if

applicable.

Item 4. Indicate use of priority (First-
Class zone rated) mail, if applicable.

Item 5. Enter city, State and ZIP Code
of mailing post office (nol necessarily
the post offfce where the claim is being
filed). If the package was mailed at a
station or branch, use the appropriate
ZIP Code.

Item 6. Enter the date the package
was mailed. (Six digits: month, day and
year. Exampfe, January 27, 1981: 01-27-
81)

Item 7. Enter the date the claim is
being filed (Six digits: month, day and
year)

Item 8. Enter city, State and ZIP Code
or post office of address.

Item 9. Enter the amount of postage
paid, including special fees such as
special delivery or special handling.

Item 10. Enter amount of insurance fee
paid.

Items 11 and 12. Names and addresses
of mailer and addressee, The mailer
must indicate the payee by checking the
payee block in either Item 11 or 12. The
name of the payee indicated in Items 11
or 12 must agree with the payee shown
in the Mail Check To portion of the
identification slip.

Item 13. Describe the articles lost or
damaged. Indicate the purchase price,
the approximate year of purchase,
whether the article was new or used, or,
if handmade, the price of materials used
and labor expended. Describe the items
in sufficient detail for the PDC to
determine that the value claimed is not
excessive. If necessary, attach a
supplementary sheet of paper to the
claim form.

Item 14. Enter the total amount
claimed, excluding postage.

Item 15. MUST BE COMPLETED BY
ADDRESSEE ONLY. Indicate whether
the article was received or refunded.

Item 16. MUST BE COMPLETED BY
ADDRESSEE ONLY. Complete for COD
mailings only.

Item 17. Complete only if package was
commercially insured. Include policy
number, name, and address of insurance
company and amount of deductible, If
appropriate.

item 18. If the mailer is filing the
claim, the mailer must sign, date, and
enter his telephone number in the
appropriate block. If the claim is being
filed by a business firm, the firm name
should be entered in the signature block
and the firm's representative must sig0
the block labeled “BY."
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Item 19. If the addressee is filing the
claim, the addressee must sign, date,
and enter his telephone number in the
appropriate blocks. If the claim is being
filed by a business firm, the firm name
should be entered in the signature block
and the firm's representative must sign
the block labeled “BY."

b. Accepting Employee Action

(1) Type or print legibly with a
ballpoint pen (press hard).

(2) Complete Items 1-10 if the
customer has not already done so (see
149.313a for detailed instructions).

(3) Verify entries in Items 2-6 and 8-
10 by comparing information to the
original mailing receipt.

(4) If necessary, assist the claimant, to
the extent possible, in completing Items
11-14 and items 17, 18, or 19.

(5) Complete Items 20-22 as follows:

ltem 20. Date stamp and signature of
postal employee accepting the claim.

{tem 21. Check the appropriate block
lo indicate evidence of insurance.
Endorse the original insurance receipt
and/or wrapper Claim Filed, date
stamp, and initial it. Return it to the
customer and instruct him to keep it
until the claim is settled.

[tem 22. Location of the damaged
article:

(a) If the customer has possession of
the damaged article, he must display it
and the packaging to the accepting
postal employee to verify actual
damage.

{b) If the claim is for partial damage,
check the appropriate block to indicate
that the customer will retain possession
of the article.

Nota—~Under no circumstances should the
sccepting postal employee arrange to have
the article repaired.

(c] If the claim is for complete
damage, disposition of the article will be
?t‘;h? option of the Postal Service (see

49.8).

(6] Review the Form 3812 before the
customer leaves, to assure that:

(a) The following information is on the
lower portion of Form 3812:

(1) Mailer's name and address

lif) Addressees’ name and address

(1li) Other identification (invoice
numbers, etc.)

(iv) Name and address of payee, as
designated by claimant

(b) The mailer has designated the
Payee (exceptions, see 149.333d(2)) and
signed the claim form.

() All necessary supporting
documents (bill of sale, invoice, repair
h:ll or estimate of repairs, and evidence
0floss) are attached to the back of the
cliim form.

32 Disposition of Damaged Article—
see 140.68

.33 Processing Form 3812

331 Accepting Employee

The accepting employee must forward
the partially completed claim form, with
the available supporting documentation,
to:

a. The Claims and Inquiry Section, if
one exists, or;

b. The employee in the post office
who has been designated to handle
insurance claims.

.332 Final Preparation

Complete final preparation of the
claim form at the accepting post office
(except APO/FPO claims and Canal
Zone claims—see 149.34) as follows:

a. Enter the claim number. The claim
number is composed of the six-digit post
office finance number and a three-digit
sequential number beginning with 001
and continuing through 999. When the
total of claims initiated reaches 999,
begin again with 001.

b. Check the appropriate box in the
Forward to block to indicate to whom
the claim form will be forwarded.

¢. Detach and file copy 4 of the claim
form set (Form 3841) alphabetically by
mailer's name.

.333 Forwarding Claims

a. Loss of Numbered Insured Articles

If the addressee has signed the Form
3812 or there is written documentation
that a loss has occurred, attach a PS
Form 3861-A, and sénd the entire claim
form, with the evidence of loss attached,
to the post office of address. Do not
remove either copy of Form 1510-A from
the claim set.

b. Loss of Unnumbered Insured
Articles or Numbered Loss Claims With
Postal Service Notification the Article
Was Not Delivered

Send Form 3812, with both copies of
Form 1510-A attached, directly to the St
Louis PDC for adjudication. Make sure
the evidence of loss, or & copy of it,
accompanies the claim.

¢. COD or Damaged Insured Articles

(1) Select the appropriate form letter

-of instructions and attach it to the front

of the claim form set as follows:

(a) Form 3861, COD Loss Claim Filed
by Mailer

(b) Form 3862, Damage Claim Filed by
Mailer

(c) Form 3863, Damage Claim Filed by
Addressee

(2) Prepare a pre-addressed, penalty
reply envelope as follows: Postal Data
Center, P.O. Box 14677, St. Louis, MO
63180,

(3) Attach the envelope to the claim
form set. Send COD claims for loss to
the addressee and damage claims to the
second customer (either the maller or
addressee).

d. Exceptional Damage Claims

(1) If the claimant has possession of
the damaged article and submits proof
that it was received by the addressee in
a damaged condition, or that it was
returned from the office of address as
undeliverable, do not send the claim
form to the addressee. Forward it
directly to the St. Louis PDC for
adjudication.

(2) If the addressee has paid for repair
to a partially damaged article, mail the
claim directly to the St. Louis PDC
without the statement or signature of the
mailer, provided you can determine from
the insurance endorsement on the
wrapper that the insurance fee paid was
sufficient to have purchased insurance
to cover the cost of repairs. Otherwise,
forward the claim to the mailer for his
evidence of insurance in accordance
with Section 149.441.

.34 APO/FPO and Canal Zone
Claims

.341 Initiating Post Office

When preparing and forwarding
APO/FPO and Canal Zone claims:

a. Determine Mailer's Location

Determine whether or not the mailer
is still in an overseas area. Frequently,
APO/FPO and Canal Zone claims can
be settled locally without contacting the
port post office. The claim form set can
then be forwarded directly to the SL.
Louis PDC. If the claim cannot be settled
locally, prepare the claim form set as
you would an ordinary domestic claim
(except do not enter a claim number and
do not detach copy 4—Form 3841). You
may make a copy of the 3841 for your
records.

b. Form Letter

Select and attach the appropriate form
letter (see 149.333c) and forward as
follows:

(1) Overseas Military Mail. To the
postmaster at the port post office
indentified in the mailer's or addressee's
address:

{a) Postmaster San Francisco, CA
94101

(b) Postmaster New York, NY 10001

(c) Postmaster Settle, WA 988109

(d) Postmaster Miami, FL 33152

(2) Canal Zone Mail. To the
Postmaster, New Orleans, LA 70113.

342 Port Post Office

a. Upon receipt of an APO/FPO or
Canal Zone claim initiated by another
post office, take the following action:

(1) Enter your own claim number.

(2) Detach and file copy 4 (Form 3841)
of the claim form sel.

(3) Forward the claim form sel to the
next contact point.

b. When the claim form set is returned
to your office:

(1) Annotate the Form 3841
appropriately.
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{2) Forward the claim form set to the
St. Louis PDC for adjudication.

.35 Additional Post Office
Responsibilities

351 General Assistance to
Customers i

a. Claim Form Initiated at Another
Office

If & customer comes into your office
with any one of the form letters
mentioned in Section 149.333¢ and a
partially completed Form 3812, follow
these procedures:

(1) Read carefully the form letter
which transmitted directions to the
customer.

(2) Assist the customer in completing
his portion of the Form 3812 in
accordance with the directions in the
form letter.

(3) Place the completed Form 3812 and
all other material which the customer
has received in the pre-addressed PDC
envelope and mail.

b. Verifying Insurance Receipt

When lge addressee has filed a
damage claim and the amount of
indemnity claimed exceed 850, the
mailer must present his original
insurance receipt for verification.
Verification may be accomplished at
any post office, classified station or
branch:'Reproductions of receipts are
not acceptable. Accept the insurance
receipt, the partially completed Form
3812, and the form letter of instructions
from the mailer. Follow these
procedures:

{1} Read carefully the form letter
which transmitted directions to the
customer.

(2) Complete items 9 and 10 on Form
3812 (see 149.313a).

(3) Assist the customer in completing
his portion of the Form 3812 in
accordance with the directions in the
form letter.

(4) Endorse the insurance receipt
Claim Filed, date stamp and initial it.
Return the receipt to the customer and
instruct him to keep it until the claim is
settled,

(5) Place the completed Form 3812 and
all other material which the customer
has received in the pre-addressed PDC
envelope and mail.

352 Inquiries and Duplicate Claims

a. Initiating Post Office

If a customer inquires about the status
of a claim, first ensure that the required
time has elapsed for a duplicate claim
(45 days). If the required time has
elapsed, prepare and process a
duplicate claim as follows:

(1) Check to see that the original
mailing receipt has been properly
annotated to indicate an original claim
was filed. If it does not so indicate, a
duplicate claim cannot be filed, and

original claim procedures must be
followed.

(2) Use the information on the original
Form 3841 to complete as much of the
duplicate Form 3812 as is possible. Enter
the same claim number, date mailed,
and claim date that appeared on the
original Form 3812. Obtain the signature
of the customer who initiated the
original claim.

(3) Mark the top of the Form 3812
Duplicate. Date stamp Item 20 and sign.
(4) Annotate the original Form 3841

“Duplicate Claim Initiated on (date)."
Do not detach the Forms 1510-A or 3841
from the duplicate claim form set.

(5) Forward the entire package to the
post office which serves the second
customer. APO/FPO claims must be
sent to the Port Post Offices. (See.
149.341 for locations.)

{8) On claims for loss of insured
articles, it is not necessary to again
obtain evidence that the addressee had
not received the article. This was
Frovided when the original claim was

iled.

b. Receiving Post Office

Upon receipt of a duplicate claim form
set, the post office which serves the
second customer will within five days:

(1) Verify delivery records for
numbered insured or COD mailings.

(2) Make a positive effort to contact
the addressee to verify delivery or non-
delivery of all claims for complete loss
(phone call is acceptable). Check post
office records of parcels returned to the
mailer. Annotate the findings, including
telephone information, in item 23 of
Form 3812. Detach Form 3841 and file
alphabetically by mailer's name. Send
claim to the St. Louis PDC for
adjudication.

(3) For damage or partial loss claims,
obtain the required information and
signatures, Detach Form 3841 and file
alphabetically by mailer's name. Send
claim to the St. Louis PDC.

(4) Do not allow duplicate claims to be
removed from Postal Service control.

353 Verifying Decl;,;ery

a. Accepting Post Office

Verify delir\ﬁry record on all
numbered insured (except APO/FPO)
and COD loss claims. (Do not verify
delivery record on unnumbered loss,
damage, or duplicate claims.) Follow
these procedures:

(1) Numbered Insured

Send the complete claim form set
(Form 3812 and two Form 1510-A’s),
with the evidence that the addressee did
not receive the article, directly to the
post office of address.

(2) COD Loss

Detach the first copy of Form 1510-A
from the claim set (Form 3812); date
stamp and mail to the postmaster at the

office of address. Mail the remainder of
the claim set to the addressee (see
149.333¢).

b. Postmaster at Post Office of
Address

Upon receipt of a Form 1510-A or the
claim form set from the accepting
postmaster, take the following action
within five days:

(1) Check Delivery Record

Check delivery record (Form 3849,
Notice of Mbil Arrival or Attempted
Delivery, or Form 3883, Firm Delivery
Book) to verify whether or not the
article was delivered. When COD
claims are received, search the tag file;
if no record is found, search the file of
Forms 3814 at main office, station or
branch involved. Check delivery records
beginning the date of mailing and
continuing for the next 30 calendar days,
Follow these procedures, as appropriate:

(a) No Record

If there is no record of delivery,
annotate the right hand blank portion of
the Form 1510-A or Item 23 on Form
3812, No Record, initial, and date stamp.

(b) Record Is Found

If there /s a record of delivery, date
stamp, write the date of delivery, to
whom delivered, and indicate any
unusual delivery conditions on the right
hand blank portion of the Form 1510-A
orin Item 23 on Form 3812. For COD's,
write the date of delivery, indicate any
unusual delivery conditions, and furnish
the money order number(s). If none were
issued, so indicate. Attached a copy of
Form 3818 if applicable.

(c) Parcel Returned or Refused

If the parcel (insured or COD) was
returned to sender or refused, indicate
this on the right side blank portion of the
Form 1510-A or in Item 23 on Form 3812.
Date stamp and return to the mailing
postmaster for verification of return. The
mailing postmaster will indicate (also on
the right side blank portion of Form
1510-A or in Item 23 of Form 3812)
whether or not he has a record of return,
provide the date returned to the sender,
and date stamp.

(d) Article Forwarded

If the article was forwarded to
another post office, show the forwarding
address and date on the 1510-A. Send
the 1510-A to that office.

(2) Signature

The signature of the searching
employee must be placed by the office
date stamp.

(3) Forwarding

Batch and return Forms 1510-A and
Forms 3812 claim form sets daily to:
Director, Postal Data Center, P.O. Box
14677, Attn: VDR, St. Louis, MO 83180.

¢. APO/FPO Claims .

(1) Send APO/FPO numbered insured
loss claims to the appropriate port post
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office with Forms 1510-A and 3841
attached (see 149.333¢).

(2) Send APO/FPO damage claims to
the addressee with both copies of 1510~
A attached.

(3) Send APO/FPO duplicate claims to
the addressee's port post office with
Forms 1510-A and 3841 attached (see
149,333¢).

1494 Registered Mail Claims

41 How to File

411 Required Forms

A customer may file a claim at any
post office, classified station or branch.
Form 565, Registered Mail Application
For Indemnity, dated October 1973 or
later, must be used to file a claim for
loss or damage of registered mail. DO
NOT COMPLETE A SEPARATE FORM
1510-A OR 3841 FOR REGISTERED
CLAIMS. A claim has not been filed
unti) a completed Form 565 has been
received by the Postal Service.

412 How to Complete Form 565

u. Iltems 2-9 and 13-22 or 24-27

Form 565 must be completed by
typewriter or ball point pen. The
accepling poslal employee, with the
assistance of the claimant, will complete
ltems 2 through 10 and Items 13 through
23 or 24 through 27, of Form 565,
Registered Mail Application For
Indemnity. Complete Items 2 through 9
and 13 through 27 as follows:

{tem 2. Enter the name, address. and
ZIP Code of the mailer.

ltem 3. Enter the name, address and
ZIP Code of the addressee.

Note.~Be sure to check the Payee block in
either Item 2 or 3 to indicate who should
receive the indemnity payment.

ltem 4. Enter the register number.

Item 5. Check the appropriate block to
indicate the type of claim.

[tem 6. List and describe the lost,
missing or damaged articles. For damage
taims, describe packaging in detail.

ftem 7. Enter the total amount
claimed, excluding postage.

Item 8. For damage claims only, list
location of the damaged articles.

ltem 9. Indicate if the article was
commercially insured. If yes, give the
policy number, name and address of the
insurance company and the amount of
the deductible, if appropriate,

ltem 11. The addressee must complete
this block:

ltems 13-22 or 24-27. Enter the
fequired information. Use the mailer's
original registered mail receipt for this
information. Reproduced copies are not
dcceptable. Verify this information
8gainst the post office record.

- Endorsements and Signatures
(ltems 10 or 12: 23 or 28)

The accepting post office employee

will endorse post office record and

customer’s original mailing receipt
Claim Filed, then date and sign. Have
the claimant sign, date and enter
telephone number on the claim either in
Item 10 or 12, whichever is appropriate,
Also, the postmaster, or his designated
representative, must date and sign the
form either in Item 23 or 28, whichever is
appropriate,

c. Claim Identification

The claimant must complete the
identification section at the bottom of
the claim form. The individual listed on
the identification section must be either
the person listed in Item 2 or 3.

42 Disposition of Damaged Article
See 149.6.

43 Processing Form 565

43 Send claim form and
documentation to the second post office
for completion of the claim form.

A4 Additional Post Office
Responsibilities

441 Claim Form Initiated at Another
Office

a. Mailing Office (Sent From Address
Office)

(1) Request the mailer to appear with
the necessary documentation. DO NOT
RELEASE THE CLAIM FORM TO THE
MAILER.

{2) Complete claims for damaged
registered articles received from the
office of address by having mailer sign,
date and enter telephone number on the
claim in Item 10. Complete Items 13
through 23.

(3) Endorse the original registered
mail receipt Claim Filed, date and sign.
Return the receipt to the customer and
instruct him to keep it until the claim is
settled. Customers using firm mailing
books must submit the original copy.
Reproduced copies are not acceptable.

{4) If the form is complete (including
those claims for registers declared at
NO VALUE), dispose of as follows (DO
NOT SEPARATE PARTS OF FORM
REMAINING):

(a) forward all claims for alleged
wrong delivery, alleged rifling and no
value loss to the local postal inspector-
in-charge. Endorse the envelope, Form
565. Rifled envelope or package must
accompany claim file,

(b) Send claims for damage and for
loss with value to the Director, Postal
Data Center, P.O, Box 14632, St. Louis,
MO 83180. Endorse envelope, Form 565.

b. Address Office {Claims Sent From
Mailing Office)

(1) When a claim is for loss, search
files (Forms 3849, Delivery Notice or
Receipl; 3883, Firm Delivery Book; 3867,
Registered And Certified Matter
Received For Delivery; and manifold
bills) for record of receipt and/or
delivery and endorse claim form to
indicate results (Item 27).

(2) Request the addressee to appear.
DO NOT RELEASE THE CLAIM FORM
TO THE ADDRESSEE.

(3) If the claim is for damage and the
addressee has possession of the
damaged article, the article and the
packaging must be presented for
inspection and retained by the post
office until released by the PDC.

(4) Complete the claim form (Items 24
through 27).

(5) If Form 565 is incomplete, return to
postmaster, office of mailing. If Form 565
is complete, follow instructions in
149.441a(4) (a) or [b) for disposition,

(6) All portions of the claim form must
be completed within seven {7} days after
receipt and forwarded to the St. Louis
PDC or the Inspection Service,
whichever is applicable.

442 Inquiries and Duplicate Claims

a. Inquiries

(1) Memorandum

Provided at least three months but not
more than six months have elapsed
since the claim was initiated, process
the customer's inquiry by sending a
memorandum requesting status to the:
Postal Data Center, P.O. Box 14832, St.
Louis, MO 68180.

Note~—The memorandum must identify: the
nature of loss, registration number, the
addresses of both mailer and addressee, the
date of mailing, and date the claim was filed.

(2) Follow-ups

Depending upon the response from the
PDC, proceed as follows:

(a) If the PDC indicates that the claim

* has been received, annotate the Form

3841 and inform the customer who
initiated the inquiry.

{b) If the PDC has no record of the
claim, they will provide further
instructions.

b. Duplicate Claims

(1) Restrictions

Duplicate claims must not be accepted
or submitted unless requested by the St.
Louis PDC or the Office of Mail
Classification, USPS Headquarters.

(2) Processing Duplicate Claims

What instructed, the initiating post
office will prepare and process a
duplicate claim as follows:

(a) Use the information on the original
Form 3841-A to complete as much of the
duplicate Form 565 as possible. The
signature of the customer who initiated
the claim and the supporting documents
are not necessary.

(b) Mark the top of the Form 5656
Duplicate,

{c) Annotate the original Form 3841-A
to indicate that a duplicate claim has
been initiated and the date forwarded to
the second post office.

(d) Process through normal channels.

149.5 Express Mail Claims
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51 How To File

511 Who May File

Claims may only be filed by the
mailer at the post office that accepted
the Express Mail shipment. See 294 and
295.

612 Reguired Forms

Claims for loss or damage filed by the
mailer must be filed on Form 5690,
Express Mail Application For
Indemnity. A claim has not been filed
until a completed Form 5690 has been
accepted by the Postal Service.

513  When to File

a. Loss Claims

All claims for loss may be filed no
earlier than seven days following the
date of mailing, and all claims must be
filed not later than 60 days from the date
of mailing.

b. Damage Claims

Claims for damage should be filed
immediately, but must be filed no later
than 60 days from the date of mailing.

514 Required Information

a. General

The mailer or addressee must present
the damaged article and packaging at
the post office when the claim is filed.
The mailer must also present the
customer copy of the mailing label at the
time the claim is filed. The customer
copy of the mailing label must be
attached to the claim form at the time
the claim is filed.

b. Merchandise and Document
Reconstruction

In the event claims are required for
both Merchandise Insurance and
Document Reconstruction Insurance on
the same shipment, two Forms 5690
must be completed and processed.
Complete documentation must be
attached to each claim form, supporting
the type of loss or damage claimed. The
twa claims must be submitted together.

52 Disposition of Damaged Article
See 149.6.

53 Adjudication

The St. Louis PDC (or the Office of
Mail Classification, USPS Headquarters,
at its discretion) will adjudicate and pay
or disallow all Express Mail claims.

149.6 Disposition of Damaged
Articles

For a completely damaged article that
will have little or no salvage value (such
as smashed glassware), allow the
customer to retain the article if he or she
so desires; otherwise destroy it. If the
completely damaged article will have
salvage value, retain it for 90 days, then
forward it to your dead parcel post
branch (see 159.561b) on the next
weekly dispatch. Use Form 3831,

Receipt for Article(s) Damaged in Mails.
If the customer’s claim is denied, the
article must be returned upon request.
For registered mail damage claims, the
article and the packaging must be
retained and protected at the post office
until released by notification from the
St. Louis PDC.

148.7 Payment Conditions, Recovery
of Articles, and Reimbursement

.71 Payment Conditions

711 Insufficient Fee

If, through established error by the
Postal Service, a fee was charged which
was less than that required to cover the
amount of insurance coverage requested
at the time of mailing, the mailer may be
permitted to pay the deficiency in fee.
Indemnity may be paid within the limit
fixed for the higher fee. This only
applies to the insurance fee when the
article is insured. An additional fee may
not be paid to register an article
previously insured or to increase the
indemnity on the registered article.

712 Commercial Insurance

If commercial insurance is carried on
a registered, insured, COD or Express
Malil article, the total amount of
insurance to be paid will be prorated
between the Postal Service and the
insurance company using the following
formula:

Poszal Inwdrance or Actual Value

fuhicherer i besn) Actosl Value of

* Contof Repains
Postal Insurance or Actoul _ Total Private 3
Vahoe (whicherer i k) T lasurance

POSTAL LIABILITY

a. Postal insurence is the amount of
insurance included under the fee paid,
but cannot exceed the first $1,000 of
value on registered mail articles. The
postal insurance formula is reduced by
any deductible amount contained in the
commercial policy.

b. Actual value is the value of the
article at the time of mailing.

¢, Total private insurance is the
amount of commercial insurance that
applies to the article.

d. Cost of repairs is the amount paid
for repairs, not to exceed the value of
the article at the time of mailing.

e. In all cases of commercial co-
insurance on registered mail, the
foximula applies only to the first $1,000 of
value,

£, If the deductible amount of &
commercial policy exceeds $1,000, the
Postal Service will pay a deductible
amount up to the Postal Service limits of
liability, if the appropriate fees have
been paid for registered mail,

713 Loss or Total Damage

If the insured or COD article was lost
or the eatire contents totally damaged,
the payment will include an additional
amount for the postage (not fee) paid by
the mailer.

714 Mailer and addressee Claim
Insurance

If both mailer and addressee claim
insurance, they should decide between
themselves who should receive
payment. If no agreement is reached,
payment will be made to the mailer, if 5
payment is due.

715 Incompetent or Deceased Payee

If the payee is incompetent or
deceased, payment will be made 1o the
legal representative. If there is no legal
representative, payment will be made to
such relative or representative of the
payee as is entitled to receive the
amount due, in accordance with
applicable State laws.

72 Disposition of Recovered Article

When a lost registered, insured, COD
or Express Mail article is recovered, the
payee may accept the article and
reimburse the Postal Service for the full
amount paid if the article is undamuged,
or for such other amount as may be
determined by the Director, Office of
Mail Classification, USPS Headquarters,
if the article is damaged, has
depreciated in value, or the contents are
not intact,

73 Reimbursements

731 Reimbursement Tendered

If reimbursement is tendered
representing an overpayment, erroneous
or improper indemnity claim payment,
or a voluntary indemnity refund, postal
personnel will accept it and issue a
receipt. Send all reimbursements to the
St. Louis PDC, with all claim identifying
information. Personal checks, money
orders, or other negotiable instruments
should be made payable to the Postal
Service. If the instrument is made
payable to the postmaster, he mus! sign
his name and restrictively endorse it
Pay to Postal Service, and remit as
above. Do not mark an entry in the
cashbook.

732 Reimbursement Not Tendered

When an overpayment, erroneous, of
improper indemnity claim payment is
disclosed and repayment is nol
tendered, report it to the Director, St.
Louis PDC, by memorandum, so it may
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be placed under accounts receivable
control by the PDC,

149.8 Appeals and Postal Service
Authority

81 Appeals ~

All appeals of Postal Service claim
decisions must be filed within three
months of the date of the original
decision. Appeals mast sent to: Postal
Data Center, P.O. Box 14677, St. Louis,
MO 63180.

82 Postal Service Authority

The requirements established in Part
149 may be waived in favor of the
customer when the Director, Office of
Mail Classification, USPS Headquarters,
determines it is in the best interest of
the Postal Service.

An appropriate amendment to 39 CFR
111.3 to reflect the changes will be
published if these proposals are
adopted.

(39 USC. 401, 404)
W. Allen Sanders,

Associate General Counsel, Office of General «

Law and Administration.
{FR Doc. 314085 Filed 2-34-81; &45 am]
SILUNG CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
(A-10-FRL 1747-5]

State of Alaska’s Implementation Pians

AGENCY: Environmental Protection
Agency (EPA).
ACTON: Proposed rule.

SuMmmany: This Notice is to invite public
tomment on EPA's proposal to approve
4 revision to the State of Alaska State
lmplementation Plan (SIP). This revision
bas been submitted to comply with EPA
regulations contained in 40 CFR Part 58.
The plan provides for the
implementation of a statewide network
for ambient air quality monitoring and
Cita reporting. EPA has determined that
the plan meets requirements for the
monitoring, network design, instrument
probe siting criteria, monitoring methods
'0 be used, and establishing a quality
sssurance program,
PATE: Comments will be accepted up to
March 9, 1981,
ADDRESSES: The related material in
ubport of this revision may be
#xamined during normal business hours
ot the following locations:
Ccn':ml Docket Section (10A-80-18),
West Tower Lobby, Gallery 1,
Eavironmental Protection Agency, 401

M Streets, SW, Washington, D.C.
<0460

Air Programs Branch, Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, Seattle, Washington
98101

State of Alaska, Department of
Environmental Conservation, 3220
Hospital Drive, Juneau, Alaska 99811.

COMMENTS SHOULD BE ADDRESSED TO:
Laurie M. Kral, Air Programs Branch, M/
S 629, Environmental Protection Agency,
1200 Sixth Avenue, Seattle, Washington
88101,

FOR FURTHER INFORMATION CONTACT:
William B. Schmidt, Air Programs
Branch, M/S 345, Environmental
Protection Agency, 1200 Sixth Avenue,
Seattle, Washington 98101, Telephone:
(206) 442~1106, FTS: 399-1106.
SUPPLEMENTARY INFORMATION: Section
319 of the Clean Air Act as amended,
requires the Environmental Protection
Agency (EPA) to establish monitoring
criteria to be followed uniformly across
the nation. Pursuant to this requirement
and the recommendations of the
Standing Air Menitoring Work Group
(SAMWG), EPA, on May 10, 1979 (44 FR
27558) promulgated Rules and
Regulations for Ambient Air Quality
Monitoring, Data Reporting, and
Surveillance Provisions. The regulations
revoke Part 51 of Title 40 of the Code of
Federal Regulations and establish a new
Part 58 entitled Ambient Air Quality
Surveillance.

40 CFR Part 58.20 reyuires that the
State adopt and submit to the
Administrator a revision of the plan
which will:

(a) Provide for the establishment of an
air quality surveillance system that
consists of a network of monitoring
stations designated as State and Local
Air Monitoring Stations (SLAMS) which
measure ambient concentrations of
those pollutants for which standards
have been established in 40 CFR Part 50.

{b) Provide for meeting the
requirements of Appendices A, C, D,
and E to this part.

(¢) Provide for the operation of at
least one SLAMS per pollutant during
any stage of an air pollution episode as
defined in the contingency plan.

(d) Provide for the review of the air
quality surveillance system on an
annual basis to determine if the system
meets the monitoring objectives defined
in Appendix D to this part. Such review
must identify needed modifications to
the network such as termination or
relocation of unnecessary stations or
establishment of new stations which are
necessary.

(e) Provide for having a SLAMS
network description available for public
inspection and submission to the
Administrator upon request. The

network description must be available
at the time of plan revision submittal
and must contain the following
information for each SLAMS:

(1) The Storage and Retrieval of
Aerometric Data (SAROAD) site
identification form for existing stations.

(2) The proposed location for
scheduled stations.

(3) The sampling and analysis method.

(4) The operating schedule.

(8) The monitoring objective and
spatial scale of representativeness as
defined in Appendix D to this part.

[8) A schedule for:

(i) Locating, placing into operation,
and making available the SAROD site
identification form for each SLAMS
which is not located and operating at
the time of plan revision submittal;

(ii) Implementing quality assurance
procedures of Appendix A to this part
for each SLAMS for which such
procedures are not implemented at the
time of plan revision submittal; and

(iii) Resiting each SLAMS which does
nol meet the requirements of Appendix
E to this part at the time of plan revision
submittal.

Alaska's Air Quality Monitoring
Network

On January 20, 1980, the State of
Alaska's Department of Environmental
Conservation (DEC) submitted to EPA a
revision to its SIP which proyides for the
establishment of an air quality
monitoring network, The submittal
includes a description of the proposed
network which will cover the criteria
pollutants: Total suspended particulates
(TSP), sulfur dioxide (SO,) and carbon
monoxide (CO) and ozone (O;).

The Alaska monitoring SIP commits
the State to the implementation of
stalewide SLAMS and National Air
Monitoring Stations (NAMS) monitoring
system to meet the requirements of 40
CFR Part 58, The system will be derived
from the existing Alaska Air Monitoring
Network with adjustments and
additions made where necessary.

Besides establishing the SLAMS and
NAMS (a subset of SLAMS), the SIP
revision provides for the establishment
of Special Purpose Monitoring Stations
(SPMS). These monitors may be placed
and used to fill special monitoring study
needs. If data are to be used for support
of control strategies, determination of
attainment/nonattainment, or air
dispersion modeling validation, the
monitors will be reference or equivalent,
sited according to Appendix E to 40 CFR
Part 58 and follow the quality assurance
procedures of Appendix A to 40 CFR
Part 58.

The SIP states that specific SLAM
sites will be designated as Episode
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Monitoring Sites (EMS). These stations
will be visited daily during the work
week to ascertain proper operation and
to detect elevated values. In the event
an episode is declared, the pollutant(s)
of concern will be followed continuously
until episode termination.

All SLAMS in the Alaska monitoring
system will be operated in accordance
with the criteria given in Subpart B of 40
CFR Part 58. Each SLAMS manitor will
meet the siting criteria given in 40 CFR
Part 58, Appendix E. Methods used in
the SLAMS will be reference or
equivalent as defined in 40 CFR Part 58,
Appendix C. The quality assurance
procedures of Appendix A to 40 CFR
Part 58 will be followed when operating
SLAMS and processing air quality data.
The air monitoring network will be
reviewed, annually to eliminate any
unnecessary SLAMS, add necessary
SLAMS and lo correct inadequacies. All
proposed changes to the network will be
reported to and discussed with the EPA
Regional Office before changes are
made.

Included as part of the SIP revision is
a description of the proposed NAMS
network. This description covers the
existing proposed monitoring locations,
sampling and analysis methods,
monitoring objectives, and
implementation dates.

EPA has reviewed the submittal and
has determined that it meets the
requirements of Sections 110 and 319 of
the Clean Air Act, as amended, and EPA
regulations in 40 CFR Part 58, EPA is
therefore proposing approval of the
;eivised Alaska Air Quality Monitoring

an.

Interested persons are invited to
comment on the Alaska SIP revision and
on EPA's proposed actions. Comments
should be submitted to the address
listed in the front of this Notice. Public
comments received on or before March
9, 1981, will be considered in EPA’s final
rulemaking. All comments received will
be available for inspection at the EPA
offices listed above.

EPA finds that good cause exists for
providing a 30-day comment period for
the following reasons: (1) The public has
had adequate notice of the guidelines for
preparation of Part 58 plans and (2) the
impact of this rulemaking is limited only
to the State of Alaska. Therefore, EPA is
soliciting public comments for 30 days
on its proposed approval of the Part 58
revision for the State of Alaska to Title
40 of the Code of Federal Regulations.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels

these other regulations “specialized.” I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044,

Pursuant to the provisions of 5 U.S.C,
Section 805(b) I hereby certify that the
attached rule will not if promulgated,
have a significant economic impact on a
substantial number of small entities.
This act only approves State actions. {t
imposes no new requirements.
Moreover, due to the nature of the
federal-state relationship, federal
inquiry into the economic
reasonableness of the State actions
would serve no practical purpose and
could well be improper.
(Sec. 110, 172, of the Clean Air Act (42 US.C.
7410{a) and 7502))

Dated: January 28, 1881.
Donald P. Dubois,
Regional Administrator.

Title 40, Part 52 of the Code of Federal
Regulations is proposed amended as
follows:

Subpart WW—Alaska
In § 52.70, (c)(9) is added as follows:
§52.70 |dentification of plan.

(C) ...

{9) On January 20, 1980 the State of
Alaska Department of Environmental
Conservation submitted a plan revision
to meet the requirements of Air Quality
Monitoring 40 CFR Part 58, Subpart C,
§ 58.20. :

[FR Doc. 814200 Filed 3-5-817%:45 am|
BILLING CODE 6560-38-M

40 CFR Part 52
[A-5-FRL 1747-2]

Proposed Disapproval of
Administrative Order Revising the
lllinois State implementation Plan

AGENCY: U.S, Environmental Protection
Agency.
AcTioN: Notice of Proposed Rulemaking.

SUMMARY: U.S. Environmental
Protection Agency (EPA) proposes to
disapprove a variance submitted by the
Illinois Environmental Protection
Agency (IEPA) as a revision to the
Illinois State Implementation Plan (SIP).
The revision, a variance issued o the
Clark Oil and Refining Corporation's
Blue Island facility, did not contain a
demonstration that the National
Ambient Air Quality Standards
(NAAQS) for sulfur dioxide (SO2) would
be protected during the period of the
variance. The purpose of this notice is to

solicit public comment on USEPA's

proposed disapproval of the variance,

DATE: Written comments must be

received by March 9, 1981,

ADDRESSES: Copies of the SIP revision,

USEPA's evaluation and public

comments received are available for

public inspection during normal
business hours at the following
addresses:

United States Environmental Protection
Agency, Region V, 230 South
Dearborn Street, Chicagg, llinois
60604